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BEFORE THE
SURFACE TRANSPORTATION BOARD

S FB FINAVCE DOCKET NO 35090

JP RAIL, INC
LEASE AND OPERATION EXEMPTION -

NAT INDUSTRIES, INC.

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION PETITION

TO REVOKE EXEMPTION
OJR IN I HE ALTERNATIVE TO S'l AY

EFI'hCTIVENIiSS OF EXEMPTION

Kevin P Aucrbacher, DAG
State of New Jersey
Office of Attorney General
25 Market Street, PO Box
Trenton, M 08625-0093
((109)292-6945

Attorney for the New Jersey Department
of Environmental Protection

Pursuant to 49 CFR § 115045 and the October 25, 2007 decision of the Surface

'J reimportation Board ("Board"), the New Jersey Department of hnvirunmenial Protection

("NJDEP"), as the slate agency charged with enforcing laws concerning air pollution, water

pollution, conservation, environmental protection, ar:d waste and ionise disposal, \ J S A 13 1 D-9ix

respectfully petitions Ihe Hoard to revoke the exemption scheduled to become elTectnc on December



0, 2007, or in ihe alternative to slay the exemption NTOEP is concerned thai J I* Rail. Inc ("'P

Rail") is misusing the Nonce of Fxemplion 10 further the operation of a rail-side solid waste facility

located in Plcjsantville, New Icrsey (the "Pleasant\ lie Facility") The Pleasantville facility has been

the subject of litigation by the NJDEP, and is currently the subject of an appeal m ihe Appellate

Division of the Superior Court ofNevv Jersey

FACTUAL BACKGROUND

In the Notice of h'xemption filed by JP Rail. JP Rail identifies the Pleasantville Facility as the

.source of traffic lo be sened at ihe proposed facility in Pennsylvania "Ihc following is a brief

description of the history of and the involvement of Ji* Rail and Magic Disposal, Inc ("Magic

Disposal") a waste hauler with a troubled environmental history (Exhibits B and C), wiih the

Plcasantvillc Facility

JP Rail and Magic Disposal were defendants in an action brought by NJDEP in the Superior

Court ot New Jersey, Atlantic County. Docket No ATL-C-41 -06, seeking to enjoin the construction

and operation of the Pleasantville Facility until it complied with State solid waste and coastal /one

management law Defendants had already failed to convince a federal district court that its prior

attempt to construct a solid waste facility in Mullica Township in Ihe Pmelands would be

"transportation by rail earner" under the Interstate Commerce Commission Termination Act, -19

I' S C § 10101 ei seg_ ("ICCTA") See TP Rail he v Xcw Jersey Pmelands Coinm'n. 404 F.

Supj). 2d 6Jfi (I) N J 2005) David DeClemcnt, a New Jersey attorney who is now an officer ai JP

Rail, represented Magic Disposal, the purported shipper at the Mullica sue as well as the

Pleosantville facility, m that litigation

Shortly after Defendants' attempt was enjoined by Ihe federal district court, Defendants chose



Plcasantville as their new location, und again claimed - as they did in the federal action - that the

Pleasantville Facility was not subject to any State 01 local regulation because such regulation was

preempted under ICC 1A The operations at the Pleasantville Facility were the same as at an> other

\vusie transfer facility and nuscd the same environmental, health and safety concerns, including dust

emissions and contaminated storm water run-offand wastcw ater leaching into the ground water and

reaching surface \vaters. as any solid waste facility Truckloads of cniistructiun and demolition waste

("C&D") were first dumped onto a concrete platform, or "tipping floor," located in an unenclusi'J

building Heavy equipment was then used to process the material, including removing items of

value, such as wood, metal and cardboard, from the C&D pile These materials were retained for

resale by Mdgic Disposal The lemaming C&D was loaded unto railroad cars for shipment to

hind nils in Ohio (Sec Evil A. page 34)

NJDEP tiled its complaint concealing the PleasdnMlle Facility against JP Kail and Magic

Disposal on May 8, 2006 After a hearing, on June 22, 2006, the Court preliminary enjoined

Defendants from processing solid waste at the Plcasantvillc Facility JP Rail filed an application for

lea\ e to Hie an interlocutory appeal, which was denied on August 4,2006 Following disc in cry, a

t:ial \vas held in July. 20U7 Da August 14, 2007, the Court issued an opinion and judgment in

which Ihe Court ruled that state regulation ot the Pleosantville Facility was not preempted by

ICCTA (See Exh A) 'I he Court did, however, permit thePlcasamvilleFacilitytoreopcnsubject

to regulation under the State's 2D Regulations. N J A C 7 26-2D 1 ' NJDEP appealed, among other

things, the Court's finding that the Pleasantville Facility is transportation by rail earner under

TCCTA A recently issued briefing schedule calls for briefing in the flist months of 200S

I flic P'uM&amville I it lily cumntl> appear-; to he in \ iolatinn of the 2D Rcgu'd'icns To: exan-pk, N JAP "" 1o-
2D lidx 0 require* that the pJutSaMr-tf of nutena's take place in a bu-'dmg \vliK.-. -na.i:> llx Uniform Curstructinn

.3



ARGUMENT

THE NO'I ICE OK EXEMPTION PROCEDURE IS NO I APPROPRIATE HERE

JP Rail becks to acquire quick, unexammcd approval of the Boaid without undergoing full

regulator}1 scrutiny, including any review of the effects of the proposal on the environment and local

community In fact, in Us Notice of Exemption. J P Rail states thai it is noi subject to environmental

review, NJDEP asserts thai the granting of JP Rail's application would have significant effects, not

only on the subject site, but also to the Pleasantvillc area because of the interrelationship between

this proposed facility and the PIcasantville Facility

Of first and primary interest is TP Rail's failure to identify Magic Disposal m the Notice of

Exemption, even though Magic Disposal is the sole "shipper" from the Pleasnntville Facility,

financed and buil t Ihe Pleasamville Facility, and uses its employees and equipment to process and

load the C&D waste at the PIcasantville Facility iF.shihit A, page 35) Instead, the customers to be

served are identified as "those originating traffic'1 from the Pleasantville Facility, "including Salem

Logistics, T.LC a subsidiary company" of JP Rail The only subsidiary' company of which NJDEP is

aware, however, is S R N I I ogistics, LLC ("SRNJ Logistics"), which Certificate of Formation was

tiled on January 26, 2006 SRNJ Logistics employ's one full-time administrator and a part-time

secretary, neither of whom originates traffic other than C&D brought to the Pleasantville Facility by

Magic Disposal Magic Disposal embarked on this path attcr us independent ability to operate its

own solid waste transfer facility m Egg Harbor Township, New Jersey, a truck to truck transfer

operation, was terminated for its continuous refusal to comply with environmental laws See Exh,

p 29, Order filed June 7.2005. County of Atlantic v Magic Disposal. Inc. Docket No ATL-CS4-

Code ThePKMsarnillcFarluydoe-.not (£££C\h D)
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01E, Sjpenor Court of New Jersey, Chancery Division. A:lanuc Count) Additional!} \1ai»ic

Disposal's permit to operate the trucks used to pick up C&D at construction sites is subject to a

current revocation proceeding (See Pxh C)

A pcison must obtain proper authorization from the Board in order to operate .1 mil line

Approval is only proper aficr the Board weighs the public interest 49 U S C $ 10901, Icffeison

Terminal Railroad Co-Acq And Oner fcxcmphon-Ciown Fntcrnnsey. Inc. STB I;D NO 33950,

Slip Op at 4 (served March 19, 200]) flefferaon Terminal") Under 49 C1;R § 115031,

excmpiuin from this full review may be appiopnatc thiough a Notice of Exemption proceeding

allowing "after the fact" Board review (if objections are rccciv edj See Rivavtcw Trenton Railroad

C'urnpany-Aca And Oper Exemption-Crown Enterprises. Tnc . STB FD No 339SO, Slip Op ar 7

(served 1-ebmary 15,2lK)2) ("Ri verview I renlon") This exemption procedure is general!} intended

foi transactions that are "so routine'1 and in order to facilitate; the continuity of rail service Jefferson

Terminal. Slip Op at 4 The class exemption procedures arc thus "designed to meet the need for

expeditious handling of a large number of requests that are rarely opposed" Rivcrvicw Trenton.

Slip Op at 6 However, full review by tlic Board, Mthcr than a Notice of Hxcmption proceeding, is

appropriate with matters that "attract substantial controversy and opposition, including opposition

from public agencies'' and u here the transaction is to convert private earner operations into common

earner service Rivemcw Trenton. Slip Op at n-10. Jefferson Terminal Slip Op at 4-5 Both of

those considerations arc present here

The Notice of Exemption procedure is further inappropriate given the significant questions

raised b> the application as well as the Verified Statement of Dav.d M DcClcment ("neClcment

Statement'*) In its Decision of October 25,2007, the Board directed JF.Rail to pro\ ide information



* describing in more detail its anticipated operations, and supporting its claim thai environmental

review is not w arranled here " The DcClemem Statement, which was the only information provided

in response to the Board's directive, fails ro provide such information Indeed, the DcClement

Statement raises several questions that highlight the need for further environmental review by the

Board in this matter

For example, Paragraph 9 of the DeClement Statement says that JP Rail's operation will

increase the average number of cailoads received at the Carroll Township property by 500 on an

annual basis It does not provide the current number of carloads received lo determine whether ihc

increase is sufficient LO trigger the requirement for enviroriinenlal documentation pursuant to 49

C F R § 1105 6{dX4tfO(iefeicncing§l 105 7(e)4and5 ) Similarly, Paragraph 12 states that there

will he an increase of the number of outbound truckloads departing the Carroll township property lo

the land til I by six (6) trucks per day Again, no information is provided as to cunent traffic to

determine whether § 1105 7(5X0 is implicated

The DeClement Statement also is misleading in that it states in at it plans to serve

"customers" originating traffic at the Pleasantville I acility NJDFP is aw arc of only one "customer"

at the Pleasantvilie Facility, and that is Magic Disposal, which NJDEP maintains is more than simply

a "customer " Magic Disposal's operation of the Pleasantville Facility, including processing the

C&D that its own trucks bring to that facility, makes it unlikely that any other "customers" will

utilize that facility As further support, it should be noted that the DeClement Statement fails to

identify any local customers, r.or docs it describe what sen icirs it will provide lo them

In sum, in spite of the Board's specific directive to do so, JP Rail does not maku any attempt

lo comply u ith (he Board's under requiring il to lVxplam[] u hy its operations would not exceed the



environmental thresho'ds or otherwise warrant the preparation of environmental documentation"

Instead, n seems clear (hiiL the \otice of Exemption procedure and pieemption under

ICCTA, 49 USC 5 I050l(b), is being abused in order to facilitate the JP Rail and/or Magic

Disposal scheme to facilitate the handling and processing of solid waste at least in New Jersey, if not

also in Pennsylvania, in defiance of essential state health and safct>-regulation In view of the history

of JP Rail and Magic Disposal, JP Ra.l should be required to show that it does in fact intend onK to

operate as a legitimate rail carrier and that it will be serving the general public, not just its affiliate,

Magic Disposal The exemption process is not an appropriate method for going forward on this

important matter As a result, the exemption that was scheduled to become effective on December 6,

J007, should be revoked, or :n the alternate e, the exemption should be stayed so that the Board cun

fully explore the propriety of the Notice of Exemption p-ocedure here

CONCLUSION

Based on the foregoing, NJDEP believes that JP Rail's Notice of Exemption contains false

and-'or misleading information and raises issues that cannui be determined through the exemption

process, such that the exemption should be revoked or alternatively, stayed In the evcm JP Rail

wishes to proceed, its application should be subject to mil scrutiny by the Board

Respectfully submitted,

ANNEMILGRAM
vVnX)RNE.Y-GENflR

/.' / - f/j
By i^Mi/ • f-fftt

DATFD November29.2007 Kevin P Aberbacher
Deputy Attorney General

F NEW JTRSEY



CERTIFICATE OF SERVICE

I certify that I have this day. November 29, 2007, served copies of ihe Pcliuon to

Revoke F \cniption or in the Altcnulivc to Stay Effectiveness of Exemption in this

proceeding (FD No 35090) by the Ne\v Jersey Department of Fnvironnicntal Protection

upon John D Heflner, Ebq, attorney for applicant, J P Rail, Inc , via electronic mail at

i herTntrrm;\erizon net. Stephen M Richmond, attorney for Pennsylvania Waste

Industries Association via electronic mail at snchrnondfc7Jb(ilaw com, and Tames A

Meade, attorney for the Pennsylvania Depanment of Environmental Protection, via

electronic mail at-meadefrJstate pa us.

Midiele I) VfcClahev
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SUPERIOR COURT OF NEW JERSEY

WILLIAM C. fODD, ID
Presttitnjf JuJge

thanrt ry . General Lquity Division

COUNTIES OF
ATLANTIC AND OAFE MAY

August 14,2007

1201 Bmhunch Boulevard
Atlantic City. NJ 08401-4527

6(W'345-6700

RECEIVED
«JG V O Z U D 7

n«^WNMHWAl
ENFO«C£MfcN7 SECTION

Jon C Martin, DAG
Attorney General's Office
Box 93
Trenton, NJ 08625

John K. Fionlla, Esq
Capchart & Scatchard
8000 Midlantic Drive 3300
Mt. Laurel, NJ 08054

Frank G Olivo, Fsq
460 S Whitehorse Pike
Box 288
Hammonlon, NJ 08037

Re: Docket No. ATL-C-41-06
MJ PEP v. JP Rail

Dear Counsel.

[ am enclosing with this letter copies of my opinion and the judgment which has
now been entered I mist those materials are sel f explanatory

This should conclude the litigation that has been pending before me I will
appreciate being advised immediately if any of you feel there are any additional issues I
need to address If that is the case, 1 will he glad to consider scheduling an additional
conference As an aside, I would appreciate receiv ing a copy of the anticipated decision
from the Third Cucuit whenever that is available to you

Truly,

JC'1!

TAa Judiciary of New fa say a an Equal Opportuitity-'AJJirmative At nan Employ*-
www njtuurtsonlme cum



STATE OF NEW JERSEY,
DEPAT. OK KNV1L. PROT.,

Plaintiff,

v.

J,P. RAIL, INC., D/B/A S.R.R.
CO. OF NEW JERSEY, SRNJ
LOGISTICS, AND MAGIC
DISPOSAL,

Defendants.

SUPERIOR COURT OF NEW JERSEY
ATLANTIC COUN FY
CHANCERY DIVISION

DOCKET NO. ATL-C-4I-06

JUDGMENT

This matter coming before the court for trial July 23,2-1 and 25, 2007, DAG Jon
C. Martin, Hsq appearing for plaintiff, John K Fionlla, Esq, appearing for defendants
J P Rail, Inc , and SRNJ Logistics, and Frank G Olivo Rsq appearing for defendant
Magic, and the court having considered the proofs presented and the arguments of
counsel and the court having issued a written opinion addressing the issues presented,

, It is this 14|ri day of August 2007 ordered and adjudged as follows

1 The provisions of the court's prior order* of .Tune 22,2006 and
November 3, 2006 prohibiting the defendants from processing solid
waste at the Facility located at 16 N hranklm Boulevard,
Plcasantvillc, N J. are hereby vacated

2 Defendant J P Rail Tnc is permitted to reopen the Facility noted above
without prior approval from plaintiff

3 To the extent defendant J P RaiUuc elects to involve defendant
Magic m the transloadmg of materials at the Facility noted abo\ e, that
is to be done pursuant to a written agreement clearly defining Magic's
role and the financial arrangements between Magic, J P Rail and
SRNJ Logistics with respect to the operations at the Facility. Plaintiff
is to be provided with a copy of any such agreement as soon as the
agreement is executed. Modifications of any such agreement are also
to be provided on an ongoing basis.

4 The operation of the Facility shall be subject to regulation by plaintiff
pursuant to the 21) Regulations, pursuant to NJ S A 13 1F-9

5 No ccblb are awarded lo *my party



NOT b OR PUBLIC A T1ON WITHOUT THE APPROVAL OF THE COMMI1TFF. ON OPINIONS

STATE OF NEW JhiRSKY, I)F,PT. OF
ENVTL. PROT.,

PLAINTIFF,
V.

J.P. RAflU INC., D/B/A
S.R.K. CO. OF NEW JERSEY, SRNJ
LOGISTICS AND MAGIC DISPOSAL
INC

DEFENDANTS

SUPF.RIOR COURT OF iSEW JF.KSfcY
CHANCERY DIVISION

C1VII, ACTION

DOCKEI NO. ATL-C-41-06

OPINION

Decided August 14,2007

Appearances
Ion (" Nfartin. D A G , tor p;.nnuf£ the State of New Jersey, Dcpt oi

PnviTonriental Protection
lohn K Fionlla. Esq. for defendants, J P Rail, Inc . d/b'a Southern Railroad Co

n*"New Jersey, and SRNJ Logistics (Oipehurcll &. Sc ate hard, attonievs)
Frank G Oli\o, hsq , Attomc> lor Magic Disposal, Inc

William CTooUPJCh

The processing of solid \\aste is an activity typically regulated hy the states

Railroads arc generally regulated by the federal government, which has preempted state

regulation of rail r,irners Railroads have now become involved in tiansportmg solid

waste In some circumstances, that wi l l requiic the processing of the iratcnais in

question before those mateiipls are pl.iccd on j railcar foi transportation That pioccssing

may occur at a facility owned cuntrollei! ur opuraleil by a rjilio.id It m.i> also i ivol\c

iiiunidua.i^rLntitie-: nthci Li^n a railroad "fheprimiy issi.e picscnieil in mi- ^bw is

whrther and 1 ow- the1 feiltMnl ^t^u.lc providing :or preonipiion bars ur units state



regulation of the processing waste in such tircumsl.inccs That issue lift*; been considered

in a variety of forums This opinion is intended to outline tn,s court's conclusions as to

the proposed regulation of one such facility located in Pleasant villu. N J In resolving the

matter, it is necessary to address just how that facility was operated .mil the extent of

federal preemption Those mattcis were addressed m a number of preliminary

proceedings, and at a trial conducted in July 2007 For the -easons noted below, tins

court has concluded that the railroad docs have the right to resume iransloading

operations at the facility in question, subject to the plaintiffs right to regulate that facility

pursuant to certain regulations which are a part of the N'ew Jersey Administrative Code

Geneial Background and Procedural History

The complaint in this in alter was filed by the New Jersey Department of

Environmental Protection (heremaftei, "NJDEP") in May 2006 NJDEP asserted c'aims

against three separate entities that were involved in some capac>ty m the coast met ion and

operation of the facility at issue (heicmafier, "the Facility') NJDEP's complaint sought

the issuance of a permanent injunction prohibiting the construction and operation of the

facility, based on a number of different state regulatory programs At issue was the

proposed and actual use of the property as a transloadmg facility, involving the

processing of solid waste as it was being transferred from trucks to railroad cars

Defendant JP Rail, 1m (hereinafter'') P Rail") is the owner of the properly n question

wturti has been serviced by rail lines foi a substantial period oflnnc !'. is also the rail

ci'rrci which would i.ltmutelv ICLCIVS ai.d the'i transport the rr.ile-ials in question Irom

the Fauilily Defendant Mag'c D.sposaJ (heieinafter "Magic") is .in rnlity that has been

involved in the piocessing of solid waste in The Atl.ir'.ic County an\i for \eais. \vhich had



previously been involved m the development and operation of solid waste transfer

stations which were subject to the retaliation of NJDEP Magic ilul iti fact bring solid

waste to the Facility once n was operational As will be noted below. :t was also im olvcd

in the construction on this property and in the transloadinp that occurred their

Defendant SRNJ Logistics (hereinafter "logistics") is an entity \vith only one or mo

employees which handles administrate c matters related to the rail operation for the

railroad It was involved in those activities before the parties became mvoU ed m the

Facility, and was involved in administrative matters related to the operation of the

Facility David DeClement is an individual who has been involved in the affairs of a1! the

defendants He is not a party, but does have an ownership interest in both J P Rail and

Logistics Mr DeClement is an attonie> In the past he has represented Magic and'or Vfr

Wii&?en, a principal IT. Mag'c, in a variety of matters He also holds the position (if

Director of Freight Opciahons for J P Rail

VJDEP contends that the facility in question is subject to regulation p'ji^mm to

the Solid Waste Management Act (hereinafter "SWIvTA'"), N J S A 13 1E-I to -202. the

Coaptal Zone Management Act. 33 U S (.' $S 1451-I4oo, and the Coastal Area Facility

Review Act (hereinafter "CAFR.V ), *JJS A 13 19-1 to -33 Also at issue arc

regulations enacted pursuant to the Solid VV dste Management Act, commonly lefened to

as the 2D Regulations See N F A C 7 ^6-2D 1 In sss^nce. NJDhP lias asked the court

li» prohibit the operation of the Faculty based on the defendants' failure 10 conmly uith

those regLLitcirv schnius, -nclud ng the pernntiig rvqiurc'iii-jiits of SWMA, j-pec-lie.illy

applicable to soikl i\a*[e transfer ->l itions Defendant, on t;ie other hand, contend ih.ii

those state regulatorv ichfincs h; \ c been pic^nptod bj ths federal f*u\cinir.jiii thro-iuh



the Interstate Commerce Commission Term million Atl (hereinafter **ICCTA"), 49 U S C

§§ 10101-11908. which places exclusive jurisdiction over rail transportation with the

Surface rransportalitm Board (heieinarter "STB") AItc:natively, defendants contend

they have complied with whatever stale regulation is permitted Defendants'

counterclaim requests a determination that J P Rail has complied with the 2D regulations

enacted pursuant to SYVMA

The complaint in this matter was filed May 8, 2006 The complaint contained

three counts The first count asserted a right to relief under CAFRA. requesting the

issuance of an injunction against the construction and operation of the facility in question

based on the failure to obtain an appropriate permit under that statute, and failure to

comply with SWMA and the 2L> regulations The second count asserted a right to the

same type of injunctive relief under SWMA, referring to the statutory' obligation to

register and obtain approval from NJDBP before operating a solid waste facility '1 he

third count alleged violation* of the 2D regulations, and sought the issuance of .in

injunction against continued construction and operation on that basis J P Rail .uid

Logistics Tiled a joint answer and counterclaim February 1, 2007 That counterclaim

asserted that defendant J P Rail had complied with the 2D regulations, mid that the

actions that had been taken by NJDEP constituted selective enforcement of the

regulations and SWMA, entitling defendants to mjunctivc relief Magic did eventually

submit a separate answer but did not assert any affirmative claims.

NJDEP's application for a preliir.m.'ry injuiiUion was cons dcrcd June If). 2006

In ai oral decision is sued that dav. tins court concluded ihiti (CCTA'.s piccmption

PIOMSKMIS did not piojnipt sine regulation of the processing cf soiio wash:, ard du:



an order enjoining the deTeuddnh from the processing of solid waste at the Facility The

order in question, issued June 22, 2006 prohibited all detendj-its fiom the processing of

wild waste at the Pleasantville facility, referring specifically :o disposal, .sorting,

processing, grinding, crushing!!, aggregating, segregating or baling solid waiie pnwr to

loading into rail cars or containers for uii shipment J P Rail and SRNJ did file A

motion for leave to appeal from the court's June Ib, 2006 order That motion \vas denied

hy the Appellate Division August 4 2006 In November 2006, in response to a motion

for enforcement of litigant's rights, thit- court modified the prior restraint to prohibit

defendants from bringing any solid waste to the facility except in scaled containers which

would he placed direclly on the railway without processing Some discovery was

conducted Motions for summary judgment were then considered in April -007 As a

result of those motion:! defendant's claims of.selective enforcement were hinted Tn all

other respects. Ihc motions for summary judgment were denied The nutter proceeded to

trial in July /007 The preliminary injunction issued in June 2006, a* modified m

Nove-nhtfT, has remained in effect to dale

Federal preemption, as it may apply to the processing of solid waste, lite been the

subject of a number of proceedings both in the courts and before the S FB Pnor decisions

dealing with that issue will be reviewed below The court wi l l then addicss the tacuial

disputes piesentcd in this inattci. its own legal analysis and ib conclusion That analysis

Will locus on the stare'1; abi l i ty to t ecu late the processing of solid wasie under SVv MA

\ddihunal konnnenis w i l l be nude with respect to the potential tortigiilalmn under

CAFRA



Federal Preemption - Potential Fact Issues

The most fundamental question presented in this matter 15 whether the piucmption

piovisicns ol ICCTA bar blate icgMiation of the processing of solid waste when the

process involves the delivery of solid waste to a rail earner Preemption is generally an

issue of congressional intent, and often involves issues of statutory interpretation The

case law suggests a number of genera! principles that apply to any anal>sis of whether

there has been preemption, in any given area

Our courts have recognized three types of preemption—(I) express preemption,

arising out of a specific statutory' command that state law be displaced, (2) field

preemption, which anscs when federal law so thoroughly occupies a legislative field,

supporting the inference Congress left no room for the Status to supplement its action,

and (3) conflict preemption which arises when a state law makes it impossible to comply

with hoih state and federal law. or when the slate law stands as an obstacle to ihe

accomplishment of Congress1 objectives SBC St Thomas-St John Hotel and Tounsm

Assoc v Virgin Islands. 218 £3d 232,237-8 (3d Cu 2000) It has also been recognized

that any preemption analysis should be "tempered by the conviction that the proper

approach is to reconcile Ihe operation of both statutory schemes with one another rather

than holding one completely ousted " Nfcmll Lvnch v Ware. 414 ILS_ 117. 127,38

LEd 2d 348, 359, ^4 SO 383, 389-90 (1973) In a case dealing with the cvgul.it ion of

railroads and the federal statute at issue here, the New Jersey Supreme Court noted a

smut*] concern in the following p.issag?

Coi.sisteni with tne nature of federalism "fwlc begin by not-ng that ore-
cniption is not to be lighilv pies'imed and that '.he historic pol LC powers
ot the Stales are not to be superseded b> feceial law unless th.it u is 'he
clem iind manifest purpose of (



Riditefield Park v NY. Susquehanna & W Rv . 163 N J 440, 453 (2000)

(quo:mg Franklin Tower Oi:g v N M . 157 N J 602, 615, 725 A 2d 1 104 I iy99J)

ICCTA was enacted in 1 W6 'Ilia*. statute cicatcd the Surface Transportation

Board [I dearly contemplated that some state regulation would be preempted ICCTA

deals with the issue of preemption as follows

The jurisdiction of the [STB] ovcr-

(1) transportation by rail earners, and the remedies provided in this part
[49 USC § 10101 et seq | with respect to rates, classifications, rules
(including car service, interchange, and other operating rules),
practices, routes, services, and facilities of such carriers^ and

(2) the construction, acquisition, operation, abandonment, or
discontinuance of spur, industrial, team, switching, or side tracks, or
facilities, even if the tracks arc located, or intended to be located,
entirel ;n one State.

Except as otherwise provided in tlus part, the ictnathifs
provided under this part with respect to regulation of rail trunspottatian
iirc f ir/fuiie tind preempt the wmftJua provided under I-ederd or State
law

49 1? S C § IOSOl(b) (emphasis supplied)

ICCTA also defines "tiansportalion" m broad lentis, as follows

(A) a locomotnc, car, vehicle, vessel, warehouse, wharf, pier, dock, yard,
property, facility, instrumentality, or equipment of any kind related to
the movement of passengers or property, or both, by rail, regardless of
ownership or an ap-eement concerning use. and

(B) services related to that movement, including receipt, delivery,
elevation, transfer in tiansit, refrigeration, icing, ventilation, stoiage,
handling, and interchange of passengers a-id property

4'.>LLS_C ^ 10102(9)

1 heie has bt^n <i s-ihstJnti.il amount of litigation dealing uith the ISSUL* of

prcemptiiir. I'nJer ICCTA The I^UL tan Jise m n tareiv c^f contexts, imohmt;



different types of properties, different activities and different state regulatory schemes

Rideefield Park, tor example, involved on attempt to regulate a maintenance facility

constructed within the municipality in question, where issues were raised as to the

potential preemption of basic health, safety, zoning .ind land use laws

Man> of the reported cases deal with the process of transloading. or moving

materials to or from railcars The cases dealing with transloading can also involve a

variety ot ditf erent circumstances It may be of some moment whether the activity that

might be subject to state regulation involves the placement of materials on a railcar, or

the movement of materials fioni a railcar to some other location. The materials at issue

may be different The type of proposed regulation may also vary Green Mountain R R

Com v Vt. 404 £_3d C3S (2d Or 20U5), for example, dealt with the application of

\ ermont's cn\ironmenlal land use sraiute to a proposed transloading facility winch

would unload bulk salt, bulk cement, and non bulk goods such as steel pipe In that

case, the Second Circuit did rind that the proposed environmental regulation, through

permitting, was preempted

A number of courts have suggested specific factual inquiries are necessary to

address preemption claims involving the traribloading process, particularly when the

matter involves the processing of solid waste That inquiry generally focuses on 'lie

specific language ot 49 IJJJH § 10501 (h) and the question of whether the activity at

issue involves "tiansportation by rail" or "transpo-tation to rail " Thai inquiry, in turn,

may rrqniic an analysis ot just what entities are invo.ved in the activity at issue, and how

they are involved I hat analysis has been adopted by a number of courts



That type of analysis was adopted by the Third Cucuit in Hi Tech Trans . LLC v

N J. 382 F.3d 29S (3d Cir 2004), a case that imohal the [ranbloading of *ohd waste

That case involved a solid waste disposal facility in New. ark, N J The Canadian Pacific

Railroad (CPR) owned trackage nghts into the Oak Island Rail Yard (OIRY) The

railroad and Hi Tech entered into a License Agreerrent under which Hi IVvh agreed to

develop and operate a construction and demolition debns bulk waste loading facility at

OfRY The License Agreement indicated that Hi Tech could only use the premises in

question to transfet waste products from trucks to rail cars operated by CPR Hi Tech

filed suit against the NJDEP, the plaintiff in this action, seeking a determination that its

attempt to regulate the facility in question under the SWMA was preempted and therefore

subject to the exclusive jurisdiction of the Surface "1 ransportation Boaid under ICTTA

^ftci an extensive factual and legal analysis, the Third Circuit affirmed the Distnct

Court's action, concluding that the proposed regulation under SWMA was not preempted

by ICCTA As part of its un a lysis, the Third Circuit adopted the distinction between

"transportation by rail" ami "transportation to rail " The following passage appears in its

opinion

Even if we assume arguendo that Hi Tech's facihl} falls within the
statutory definition of "transportation" and/or "railroad," the facility still
satisfies only a part of (he equation 'Ihe SI'S has exclusive jurisdiction
over 'transportation by rail earner" '19 US C 5 10501 (a), (h) (emphasis
added) However, the most cursory unalvsis of Hi Tech's operation-*
reveals that us facility docs not invulvc transportation by MI! earner"
'Ihe mos: it involves is transportation "10 rail cimer*'Tiucks bring C&D
debris from construction site;1; to Hi Tech's facility where the debris is
dumped mlo Hi Tech's hoppers Hi Tech then "iraiusluads " the C&D
dcbns fiom its hoppers into rail cars owned and opeiated h> CPK, the
nrlroad It is t'I'R t!iat then ujfisporb the C'&D debns "by rail" to out of
sLitr disposal facilities As we noted above. Hi Tt-ch oi»ciates its tcctlily
under a Ljcc.ibC AtrccmL nt w th CPR Piirs.ui't to the terms of thai



license agreement, Hi Tech u» permitted to use a portion of CPR'i» OIK Y
for tiansloadmg Hi lech i.s responsible for constructing and maintaining
the facility and CPR disclaims any liability for Hi Tech's operations
License Agreement. PP 4(d), 7 rtius. the License Agreement essentially
eliminates CPR's involvement in, and responsibility for, the operation of
Hi Tech's facility Hi Tech does nol claim that there is any agency or
employment relationship between it and CPR or that CPR sets or charges a
fee to those who bring C&D dcbns to Ui Tech's transloadmg facility

Accordingly, it is clear that Hi Tech s.ir.plv uses CPR's property to load
C&D debns mto'onto CPR's railc.irs The mere fact that the CPR
ultimately uses rail cars to transport the C&D debris Hi Tech loads docs
not morph Hi Tech's activities into "transportation by rail carrier " Indeed,
if Hi Tech's reasoning is accepted, any nonrail carrier's operations would
come under the exclusive jurisdiction of the STB if, at some point m a
chain of distribution, it handles products that are eventually shipped by rail
by a railearner The distnct court could not accept the argument that
Congress intended the exclusive jurisdiction of the STB to sweep that
broadly, and neither can we

Hi Tech. 382 K5d at 308-209 (footnote omitted)

Approximately one year later. Judge Simandle applied a similar analysis in his

opin:onmTP Rail. Inc v NJ Pinelands romm'n. 404 F Sunn 2d636(D N.T 2005)

That case arose out of an effort hy T P Rail and Magic, two of the defendants in this

matter, to locate a waste transfer station at a property m Mu'lica Township. N* J Steven

Was/en, Sr, a principal in M.igic, had acquired the property in Mullica Township While

the property was not served by a rail line, it was apparently contemplated that a rail spur

could he constructed, which would connect the property to a rail line That process

would have required approvals from New Jersey Transit In any even I, the property w as

then transferred to Mr Wasren's son, who then entered into a giound lease with J P. Rail

Mr Wa&ien Ji . as I andloid, agreed to cror.struct facilities .11 the property, apparently for

the processing of so1 id wuste Eventually. J P Rail notified Mullica Township of its

Ultima tlyt efendiints abandoned lli.i' i-tfori That." turn Id! M Ait: coritmctior. af ilk Kiuiii) al issue in
i: '. maiinei



intention to construct a waste disposal facility at the site, proposing that it would use that

facility to transload containers of solid waste to rail wrs bound for destination?* in

nitersl.ile cnmmeicc Dunng the same period of time. El wood 'I ransload, Inc and

Elwood Brokerage, Inc were incorporated, for the p'aipose of operating the proposed

facility The Waszen's apparently controlled ca»-h of those entities Both pwood

Transload, Inc and t'lwnud Brokerage, Inc entered into agreements with J I1 Rail

dealing with the proposed operation of the facility in question Sometime later, control of

the Elwood entities was transferred to Mr DeCIement, who had previously represented

either Magic or the Waszcn's

I he Mullica Township property was* located in the Pmelands National Picserve,

and was generally subject to regulation by the hnelands Commibsion See N J S A

13 IKA-I to -58 J P Rail filed suit in federal district court agamM the Pine lands

Commi-faion requesting an injunction pursuant to ICCTA which would bar the Pind.inch

C'ornnilesion rrom pre\enting or interfering with the construction proposed at that

property The PincKuids Commission filed a third party complaint against Magic, ihe

Waszcns and ihc Hlwood entities, .isserting a nght to regulate the facility in question

Tudgc Simandle addressed the matter on cross-applications fur preliminary mjiinclivc

relief JP Rail's rccjuest for a preliminary injunction was denied IhePmeliindb

rnmmisMun's request for u prelmnrury injunction was granted In resolving tho^e

applications Judge Simandle relied on Ihc prior analysis in HI I ah Trans . LLC. foc

on tlie qiiistiLMi uf (list what tauctions wtTt* to be pcifonned at the proposed tac.lity by

the var.oi-b eniilies involved Hit analysis is ourhncc1. in the following passages

11



The facts here are similar tn those in Hi lech In that case the loadei was
peitnittcd to use a portion of the railroad's property for transioading. here,
the loader is using land leased by the railroad to umduct the proposed
waste tiansfcr activities Tn Hi Tech. the facility operator financed the
construction and maintenance of the facility, here the L'lwood Entities
appear to he utmost exclusively responsible for funding the l.icihty's
development and operational costs, including all state Class IT railroad
taxes, engineering fees, (Martin Decl FA 1 /, Collard Dep l'i 12718-24.)
and the $ 257,225 deposit to New Jersey Transit (Id at 177 ) finally, in
Hi Tech the licensing agreement between Hi Tech and the railroad
disclaimed any liability by the railroad for Hi Tech's operations, here, the
agreements between SRNJ and the Elwood Fn titles essentially eliminate
the railroad's liability for damage caused by the operation of the facility
In short, Third-Party Defendants will "simply use[] [the railroad's]
property to load debris into/onto [the railroad's] rail cars The mere fact
that the [railroad] ultimately uses rail cars to transport the debns
[Third-Party Defendants] lo;td[J docs not morph [Third-Party Defendants]
activities into 'transportation by rail earner '" Hi Tech. 382 F 3d at 309

SRNJ argues that the proposed iacihty heie is more akin to the one at
in Canadian Nat'l Railway Co \ Citv oi Rockwood. 2QU5 ITS Dist
LEXIS 40131, Docket No 04-40323 (F D Mich , June I, 2005) (PI Ex
C } Thcie. Canadian National Railroad had contracted with n thud-putt} to
perform the actual operation of the equipment at its trunsbading facility
The court held ih.it despite the agreement with a third-pany contractor,
Canadian National was the party providing the transloadmg services and,
thus, that the activities occumng at the trans load facility were subject
exclusively to the STB'sjnnsdiction Sec also 36 N J Reg 5105 (Nov 15,
2004) (recogm/mg regulation of trans load and transfer operations
federally preempted even though conducted by third parties "as long as
those activities [are] being conducted on behalf of the rail carrier as part of
its rail transportation services") Here, however, for die reasons just
explained. El wood's activities are not being conducted on behalf of SRNJ
Canadian Nat'l is, thus, distinguishable trom this case and, in any event.
Hi Tech. being a decision of the Third Circuit, is binding precedent upon
this Court

J P Rail Inc . 404 F Supp 2d at 650-65 1 (footnotes omitted)

On that hnsis. Judge Simandh- concluded that tie activities at issue in that mutter

were 'transport a lion to iail" raLier than "ir.insportation by raii" and that the plamtilfnad

not estab; shed a probability of success which \\uulil justify the issuance of a piclimmary

injunction prohibit nu regulation by :he Pinelnncs Commission bo*eJ on precmpr.on



under ICC I"A As already noted, u is this court's understanding that J P Kail ultimately

abandoned its efforts to open a transloading facility at the Mullica Township property

\pproximately one year later, in February 2007. these issues were addressed

again in Judge Hayden's opinion in N Y. Siibquehanna and W Rv Corp v Jackson.

2007 US Dist LEXIS 11907 (D N J 2007) Thai cose involved ongoing activities at

five different sites in the Township of North Bergen, N J where construction and

demolition waste and contaminated soil was loaded onto rail cars for shipment out of

state The railroad (hereinafter "NYS&W") had declined to comply with NJDEP's 2D

regulations, after their enactment in 2004, claiming those regulations were preempted

NJDEP assessed a multimilhon dollar tine against N> S&W NYS&W brought sun

against Ms Jarkscn, as the Commissioner of NJDHP, challenging the 2D Regulations on

the grounds of federal preemption under ICC [A. the Commerce Clause and tiie federal

Hazardous Materials Transportation Act, 48 U SC ^ 5125(a) The nutter was addressed

m a detailed written opinion This court has been advised that decision is the subject of on

iippeul now pending before the 'I bird Circuit

NYS&W owned four of the five facilities at issue, and leased the fifth Apparently

all the processing of waste at those facilities was done by others, and not by the railroad

NYS&W's customers were known as shippers The venous shippers involved would

have their own customers, who had a need to dispose of solid waste The shippers'

customers would Via\c the nghi to dump the waste at the facility The shipper then takes

title to the w.iste and is able lo dispose of it pursu.iiii to its contract wilh the rai'ruad In

addition, NYS&W tud contracts with loading agents uniuh would be responsible fbi

proicssi; g the wr-ste in qtieV.'on The shipper pa>s a loading fee to N'YSA.% which 1:1



turn pays the loading agent NYS&W does not profit from the transaction with the

loading agent Income is derived from the fees charged to shippers to transport ihe

materials in question on ils rail line At most of the facilities the processing of waste

involves it being dumped and soiled, « ith some materials being extracted At one

facility, materials were dumped di:ectiy into a rail car trom a Imrk, with no sorting,

extraction or inspection

Judge Hayden ultimately concluded that the 2D regulations were preempted by

ICCTA and enjoined the NJDKP from implementing or enforcing those regulations at the

five facilities at issue In reaching that decision she concluded that NYS&W was u rail

earner, and that the North Bergen facilities or the activities at those facilities constituted

"transportation " She also concluded that the acimtics al issue constituted

"transportation bv rail" rather than "transportation to rail," distinguishing the

circumstances presented in North Bergen from the circumstances at issue in the Thud

Circuits opinion in Hi Tech Trans . LLC and from the circumstances at issue in fudge

Simamlle's opinion in J_P_Rail,_!flc_ She addressed those cases m the following passage I

In ITi Tech. the Third Circuit held that a nonrail earner's operation of a
transload facility on a rail earner's property involves, at most,
"transportation to rail earner/1 and does not qualify as "transportation by
rail earner" pursuant to tCCTA 382 F.3d at 308 The facts behind that
holding are that (1) Hi lech, a nonrail earner, was responsible for
constructing and ma.ntair.mg the facility, (2) the rail carrier disdained ail
liability foi Hi Tech's operation of the facility, (3) Hi Tech did not claim
that there was any ageiicy 01 employment relationship between it and the
rail carrier, and (4) H: Tech, not the r.nl tamer, set anJ charged a fee to
those who brought C&D debnv to the uonsloadingi.icility ]d_ <il ?

In fP Rail. JuJfze Sunaiidle had similar facts, and relied on the same
factors applied by the TlniJ Ciicuit in Hi Tech in finding ihat the proposed
wjbtc transfer faci-ity did not involve "iraispnriation by rail earner ' -104
FSupp 2d at 63K
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Tie State claims thai the decisions m Hi Tech and J P Rail compel the
Court to conclude that the five facilities at issue in this litigation <ilsc
involve "transportation to tail carrier" as opposed to "iiansponation by rail
earner" The Court disagrees "Whether a particular actmly constitutes
transportation by rail carrier under [ICCTAJ is a case-by-casc and lact-
specific determination" Hi Tech Trans. LI.C Petition for Declaratory
Order. No 34192. 2003 SIB LEXIS475. 2003 WL21952136. at *3 (STB
Aug 14, 2003) Making a casc-bv-case and tact-specific determination
quickly reveals factual distinctions 1-irst. a rail earner was not a party to
the litigation in either Hi Tech or J P Rail, whereas here, a railroad
licensed by the STB is claiming the exemption nom State regulation
Additionally, it is hard to ignore that NYS&W is the record owner
or lessor of the property the facilities are located on, has paid the costs for
erecting buildings at the facilities, is paid a loading fee by the shippers at
each facility, and does not disclaim liability for the loading onto its rail
cars by its loading agents. Where a ''rail earner builds and owns a truck-
to-rail transloading facility, and holds it out to the public as its own
facility, but chooses to have it run by a contract operator/' the STB would
t~nd preemption according to Us discussion in Hi Tech I'rans^LLC
Petition for Declaratory Order. 2003 STB LEXIS 475, 2-J03 WL
21952136, at "4n 13 Si.chu> the situation here

The Third Circuit and STB decisions in Hi Tech soandly ieject the
metamorphosis of an entity from a non-rail carnci to a roil earner
Likewise, it seems unlikely that Congress or the SIB would accept an
analysis that carves portions that are seamlessly part of the rail carrier's
operations out ol the exclusive jurisdiction of the STB Until Congress
passes legislation that does just this, dccisional law in this Circuit goes
directly against the State's position

Based on the facts established in this record, .mil the analysis in the
relevant cases and the text of the relevant statute, the Court holds that the
activity at the North Bergen facilities does constitute transportation by rail
earner

N V . Susuiichanna& Wvo R R .2007 US Dist LEXIS 11907,at *59-62

The opinions in Hi Tech Trans . LLC. J P Rail. Inc. and N_\ . Susquchamia all

suggest it is necessary to engage in a fact sensitive anaKsis, on a case by case IUMS, in

resolving preemption issues in tins area The p:ecise .nquin. required, ho\\e\er, i* tas

thnn clear Piesumahly ihcultiriiircqae.st'un may be whether the lacil ' tyoratt iMty u



is potentially subject to regulation involves "transportation by r<iil" or "transportation in

rail " That question, how e^er, could suggest a number of factual issues Docs the issue

turn on the specific aUmty at issue'7 Is it important whether the rail earner in question

owns the land on which 'ht1 act vity is to occui, or the improvements constructed on ihe

land to pcnnit the activity in question7 fs the identity of the individual or entity that is

involved in the activity dispositiv e, or does the matter turn on whether or not the rail

rarnur is somehow "in control11 of'the activity in question? Does the rail earner dcnve

some financial benefit from the processing of the materials in question, or is that

processing simply incidental to tnmspoliation by rail' By definition these types of

disputes will involve, in one way or another, the movement or processing of solid waste,

on its way to a rail earner Under 'lie cases cited, it is difficult to sec anv dear line that

defines just when slate regulation of that activity is preempted under ICCTA

In some of the proceedings in this matter, it has been suggested that the issue of

preemption may turn on whuthei the uilroad or some other entity controls either the

facility in question or the activity which might be subject to regulation In the context of

this case, that issue is framed by NJDEP's claim that the Pleasantville operation is

nothing more than Magic's attempt to avoid state regulation of its activities in processing

solid wastes, by involving a rail earner While it is simple enough to present the issue in

terms ofcontiol," it is diffic alt to develop any clear standards that would govcin the

resolution of that issue in every cucumstance The opinions in ! li Tech Trans . LLC'. I Ji.

Rail. Inc . and N V Subyuehjiina illustrate that problem

In High_Tech Trans. LLC. ;he rail carrier apparently owned the land in quest-on,

b it had gucn conliol ol thj bcrilv lo I hqh I tx'i winch used il tor rraiibinadiri^ While



I Iigh Tech and the rail earner had entered into a Licensing Agreement, there was no

indication of any agency or employment relationship between them, and no indication the

rail earner set or charged fees to those who would hnng materials U> the facility The

Third Circuit was apparently satisfied there was a clear differentiation between the

operation of the railroad and the processing of the waste materials in question and found

state regulation of the latter was not preempted One could suggest it was clear, from all

the circumstances, that the rail carrier hod no control over the processing of the materials

at issue in that matter In J P Rail Tnc the rail earner did not own the land, but had

entered into a long term ground lease with the owner It appeared that other entities

would ultimately control the facilities to be constructed on the property and the

processing of materials fudge Simandle also found the activity involved "transportation

to rail" rather than "trai^portation by rail" and concluded there was no preemption

Again, one could suggest the rail earner had no control over the processing of The

materials at lisuc

In N Y. SusQuchanna. however, Judge Havden found there was preemption uf

NJDbP's attempted regulation of five separate facilities NYS&W owned four of the five

fjcililies As in Hi Tech Trans. LLC and in JP Raillnc the processing ot the waste

materials was not done by the railroad, but by loaders While NYS&W did have

contracts wth the loaders, and was involved in the processing of payments to them, those

payments could be traced directl> to the shippers, who apparently paid separately for the

piccessing or loading the materials, and for their shiniicnt It is difficult to distinguish the

icile played by the loaders in N' Y. Susquchanra from the pioposed role& o'"tlic Elwood

crimes in T p Rail Inc. or of I li I>ch T:ai s, as related to thr [MOCCSSIIH of the materials

i /



in question In other words, it is not clear there are material differences in those cases as

lo the amount of control exercised by the rail earncis in question over the acMi.il

processing ot solid wastes fn distinguishing the circumstances presented in N Y ,

Siisque'nanna from those presented in Hi Tech Trans . LLC and J P Rail. Tnc . Judge

Hayden noted th<it NYS&W owned the properties in question, had paid for the

construction the buildings in question, w.u> paid a loading fee, and had not disclaimed

liability of the activities of the loaders While those distinctions may well be material,

they do not appear to go to the day lo day control of the activities involved in the

processing of solid waste

The STB addressed this same ptoblcm very recently, and has offered what

appears to he a different perspective on the issue of preemption Its opinion in New

England Transi ail. LLC — Construction. Acquisition .mil Operation Exemption •- in

Wilmington and Woburn Ma . 2007 STB LEXIS 391, was issued June 29, 2007, a short

time before the trial of ihis matter. That opinion arose out of a request presented by New

England Transrail ( hereinafter NHTl tor authorization to become a rail earner, subject to

STB's jurisdiction NET had sought authority to .ic quire some existing track, to construct

new track and to operate as a rail earner on (hat track and an adjacent property owned by

Olin Corporation (hereinafter OLIN) NET planned to construct a facility at the OLTN

property which would process solid waste, including materials classified as municipal

solid waste (NfSW) ar.d construction and demolition dehns(C&D) to be loaded on rjil

cars toi ship mem out of slate ~ The opinion just issued addresses the pre-hrnmai) issi.e ol

MS\V .ii.itCAD aiediifi-rcTil ly^-.t, ul wKl wisii*. inH the spCLific definitions nftho« lerris n
ii'-n jiiii&Jii luni to j'lrijdiction Dc.rintinn< ij.phcahle -i New JCISLS can he foiud ai N J \C_ 7 20-1 4

Those defiru:ior& pio\idc tt .it MSW "ircnns Kiidsnii.il con in erc>al and insliluriou.il solid waste inicMtcu
.1 coirjn im'y ' .u.tJ CJLD 'nw^nb nas'c birl Imr nntrna1 2.id nibble iLSiiliing Ironi ^oii^. -i'.hpi«

IS



the extent lo which NETs planned activities involving the processing of solid w

como within the scope of ihu STB's junsciction In essence, NET asked the STB to

address thf preemption issue prior to the construction and operation of the facility .it

issue, in conjunction with its request for permission to become a rail ranier Given the

extensive interest in Ihe preemption issue, a number uf entities not directly involved in

NF.T's proposal were pcnnirted to participate in tho&e proceedings NJDFP was one of

those entities

As already noted, the courts which have dealt with this issue have often focused

on the issue of just who is involved in the proLcssing of solid waste The STB, through

its opinion in New Fneland Transmit. LLC, appears to have approached the issue from a

different perspective That opinion focuses not on the identity of thu individuals or

entities miolvcd hut on the type of processing Alrch is proposed The STB did conclude

that NET would he considered a rail ctimer It reviewed the manner in which the facility

in question would be operated in some detail It then focused on Ihe question of whether

Ihe particular type of processing at issue was integrally related to rail transportation,

distinguishing between activities which weie subject to preemption and activities that

were not The STB concluded that unloading material onto the floor of the t rat is loading

facility, sionng the material there temporarily, loading die material into containers and

rail cars, the baling or wrapping of MS W, and the extraction of refrigerators WCTC all a

part of rail transportation and therefore preempted It also concluded, however thai the

.ihrcddmg of C&D, at 'cast as proposed by VET, was not preempted I he S I'B .ippeais to

have concMi\J ilia: if a rail earner were to engage in the shredding of solid wa&te K

iemo.1tlirg. icair,. nd citnio iii^n oporr.tn.ii s 1*1 Kuisii. ^o..uneri. J.
itnuniies ' ~h? .l,sMnc;ion bei^sen lht« r^u i^pes of solid Vristc i> m-i m. ten.'l ro rh: analj-..^ i ih,\
iiutier



uould subject itself to regulation hv the state, me hiding permitting The STB discussed

that distinction in the following passage

NFT has failed to persuade us, however, tt-at the shredding it pioposcs to
undertake to reduce the C&l) into 2-foot lengths \\tnld be mtegr.illv
related to rail transportation NE'I asserts that the purpose of this
shredding would be so Ihjl it i ould move the C&D on a conveyer bell for
loading onto rail ears We find that difficult to believe in light of :he
presentation at oral argument by NBW and others As the president of
NBW explained, ins waste processing facility can onl> justify the cost and
other problems associated with shredding equipment because the
shredding (to 2-foot lengths) and use of a conveyer belt enables his
company to separate from the C&D debris by hand any metal, wood and
other valuable materials, which it then resells The metal and wood that is
removed has significant value

Given the tact that C&D contains material with considerable value, we
find it difficult to behc\e that NET would do nothing to retrieve that
value In response to questioning at the oral hearing us to why it uould not
recycle any C&D components, Nhl replied that it would have no space
foi that, that recycling was not part of its business plan, and thai NH1
would already be making enough moriev due tu its lower transportation
costs In other words, it claims that it would dc.si#i a facility with easy
access to waste streams and then not capitalize on the opportunity to
recycle metal with a value of up to 5 50.000 per ton pass b>, destined for a
landfill But businesses rarely forgo significant economic opportunities

NET did not adequately demonstrate that the shredding activity the\
propose would be integrally related to rail transportation As noted at the
oial argument, a shredder is not required to pack into rail cars material that
has arrived .at its facility packed into trucks Additionally, the record
indicates that shredding js a common practice in the landfill and waste
management businesses and often facilitates recycling Nor are we
persuaded that the si/e of the facility would be so large that NJbT would
need to use a convc>er belt just to move waste within the facility toi
trans fci

for all of these reasons. WK find lhat NF.T lias not met U» huidcn of
demonstrating (h.u its proposed slucdding activities at the Olm site would
be part 01 rJI tr-ziisportaror. therefore, Iho^e activities would i-ot be
subject to the Board's junsoirlui'i or covcied by the wtion !05UliD)
picemption // Ar/" ihar.\cx to conditd the &kn titling acn\'tic\ //.vi
Ai.-nlJhe wh,crt tc inc i t i i a^cp 'v etsrau* ii
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New England Transrail LLC. -i007 STB LEXIS 391 at *3 J-16 (footnotes omiiu.il)

Notably, t'-ie STB1* decision in New Fngland Transrail LLC was not unanimous

There were throe members of the STB who pa-ti< ipateil in that decision the Chairman,

the Vice Chairman and ens Comm.ssioner Commissioner Mulvey issued a wn:i?n

dissent, specifically noting th.it he (I'd not agree with the STB's determination that ihc

unloading of MSW onto the floor ami Ihu temporary storage, baling and loading of those

materials were activities which were subject to preemption He outlined his concerns in

the following passage

There is a critical reason that the power to regulate the handling of MSW
h.is been delegated to the states—and that is because states and localities
are m the best position to protect the health and safety of tneir citizens and
to understand the impacts of handling MSW While the Board typically
harmonizes ib interpretation and implementation of the Act with other
federal laws, there is no federal Lw to be harmonized hertr precisely
because states ha\e the authority and responsibility to regulate in the area
of MSW handling

I am troubled by the recent up-lick in assertions b> new entrants into the
MSW industry that they arc rail earners subject to the BoarcTsjunschction
What concerns me is these firms' attempts to blend the nature of their
operations to offer both rail earner service as well as waste processing,
and to use their putative status as tail earners to shield their waste
processing operations from the reach of .state and local environmental
laws This tactic is manipulative and abusive of (he Board's jurisdiction
and powers, and it highlights a method of evading the law that I cannot
support If the Hoard's existing interpretation of the Act cannot stop this
practice, then it is time for Congress to dn so

2007 STB LEXIS 391 at *46-47

As noted earlier, this court did address (he preemption issue in ruling on NJDEP'b

request for a preliminary injunction in June 2006, concluding m general terms that

ICCTA's prremption piovisions did not extend to preempt state regulation of ilie

plot cssim; of solid w.isLe Commissioner Muhey's analysis in :lie dircent m New
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England Transrail LLC apoenrs to be consistent with this court's analysis of the matter in

dealing with that application for ;t preliminary injunction

The various decisions discussed above suggest a variety of factual determinations

may be necessary to resolve tlie question of whether a particular facility involved in the

processing of solid waste is lubject to preemption under 1CCTA or, alternatively, is

subject to regulation by the stale Issues of ownership and control may be important, as

indicated in Hi Tech Trans . LLC Under the STB's decision on New England Traiwail

LLC it may be necessary lo focus on the particular type of processing at issue

Partial Preemption — Rideefietd Park

It may be difficult to ieM>lve the question of whether a particular tacihly is subject

to preemption At (lie very least, the \anous decisions discussed above indicate the issue

must be addressed on a case by case basis and is subject to very specific factual

determinations There is, however, one other potential complication presented hy our

case law It is clear that preemption, when it applies, may not be absolute

The New Jersey Supreme Court addressed that matter in Ridigfield Park v NY.

Susouehanna and W Rv . supra That case involved attempts at regulating a tram

maintenance facility being constructed b> ihe railroad at a property apparently owned by

the railroad and located \\itlnn the Village of Ridgefielfl Paik The railroad began

Lonblructinn of the facility without applying for zoning or construction permits and

without otherwise informing the Village of its plans, relying or the preemption

provisions oi ICCTA The Village filed suit claiming the right lo en|om a na sance, and

tnc light regulate the racikiy pursuant 10 health <utc:i>( zoning and land u^c laws in a



published opinion, the Appellate Division concluded the Village was required to present

Us request tor injunctive relief to the STB, b.issd on the ductune of federal piccmption

and primary jurisdiction and affirmed the tnal court's action in dismissing tht- matter

Rjdgencld Park v NY. Susauchanna and W Jiy., 318 NJ_Siiper_ 1R5 (App Div 1999)

The STB subsequently addressed the preemption issue in its decision in Borough of

Rnerdale Petition of Dec laraturv Order. N Y . Subquehanna and \V R y_Cgru_._ 1999

W L 715272 (STB September 9, 1999), concluding that zoning regulations and the use

of traditional permitting programs were preempted, but that state and local governments

did retain certain police powers which mi^ht be applied in a non-ihsen minatory % ay to

protect public health and safety, without permitting Based on l:ie SI B's decision in

Riverdale. the New Jersey Supreme Court remanded Ridceficld Park to the trial court It

provided guidance: as to how1 efforts to rrguiatc the facility at issue there should proct-fd,

in language: that would appear applicable in other situations

Consistent with Ihc STB's opinion m Riverdale, we hold thai the Railroad
ina> not deny the Village access for reasonable inspect on of its
maintenance facility We nirther hold that although the Village msy not
require permits of the Railroad, the Railroad must notify the Village when
it is undertaking an activity lor which another entity would lequire a
permit The Village may enforce its local tire, health, plumbing, safety and
construction regulations to the extent they arc applicable to the existing
maintenance facility Because the "maintenance facilities" consist
essentially of two diesel tank cars with pumping equipment, ihrcc boxcars
containing administrative offices, shops and bathroom faulmes, and a
hand-Dumped septic s>stem, a certain degree of pragmatism i"i the part ot
Hit: Village will be necessary in attempting to apply its relevant ordmanvcs
s-nJ regulations to the Railroad's facilities Heeause ol'the nature of tliose
f.ici'itm, hteial compliance with all of the requirements of tne Village1.-,
o.diiunces and rogi.laticns ma> bj mpractical, and nav not ^e ncLUs^aix
'.o protect t'ie puhhc interest

We envision ihit it w^l he the rare sifjntio*! when tr.trlv eiifoirstl Ire,
KMlth, plLinbipg, satot>. or twiistracluvi u-gulations mtc:rfi.ic wit.i a



railroad's operations Tn the event that conflicts anse over the Village's
attempted enforcement of those (emulations, cither par1.} is fice to apply to
the Law Division for such relief consistent with this opinion as may be
appropriate

Obviously, the nature of the Railroad's facilities does not make it feasible
to subject them to the usual scope of review contemplated by Tnumcipal
site plan ordinances See N J S A 4055D-41 (aulhon/nig site plan
oidmances requmng review of location uf structures, vehicle and
pedestrian circulation, preservation of natural resources, parking,
lighting, screening and landscaping) Nevertheless, the record infoims us
that in 1992 the Railroad submitted for review by the Village engineer a
site plan depicting its facilities, and subsequently forwarded supplemental
information requested by the engineer The Village apparently ceased, at
least temporarily, its review of the Railroad's site plan Because the
parties voluntarily commenced the site plan review process before the
litigation commenced, we anticipate that to now require the Ruiuoad to
submit again to site plan review, tempered by the pragmatic considerations
that should guide the Village's review-process, will not foreclose or
restrict the Railroad's ability to conduct its operations Consistent with the
SIB's disposition in Riverdale. L999 STB LEXIS 531, the Village's
authonty to review the Railroad's site plan dues not include the power to
require approval of the site plan as a condition of the Railroad's continued
use of its maintenance facility

Because zoning regulations imposed by the Village "clearly could be used
to defeat [the Railroad's] maintenance and upgrading activities, thus
interfering with the efficiency of railroad operations that are part of
interstate commerce," ibid 1999 STB LEXIS 531, [WT | at *7, the Village
may not dictate the location on its right-of-way of the Railroad's
maintenance facility In Ihe event the Village remains of the view that the
Railroad's siting decision is arbitrary, unreasonable and contrary to the
interests of us cm/ens, the Village is fiec to seek relief on that issue from
the STB

Ridpctield Park. 163 NT at 4(iO-l02

The facility jt issue in KidgcficlJ Park did not involve die processing of solid

waste The New Jersey Supreme Court s decision in that case did not address the type of

J'&linctioiia '.hat ha\ e now been sugtt&ijd h°tfc by the courts .LI.CI the STB in drahng \\ ith

nullities imolved in that type of activity Ihe extent to which stale icguiatioii of these
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types of facilities is permissible is still subject to substantial debate The STB's decision

in New bnglAnd Transrail LLC indicates that engaging in a particular tvpe ol

processing^ e —shredding) would expose the facility to "the full panoply ol state .md

local regulation," presumably allowing the type of permitting which was severely limited,

i f not barred, under Rivci dale and RidgeficJd Park The dissent in New England Transrail

LLC suggests a more expansive role for the state when rail roads become invoked in the

processing of solid waste Cases like Hi Tech Trans. LLC. J P Rail Tnc and N Y.

Susuuehanna suggest a diffeienl type of inquiry, focusing on the issue of control It is in

that context that the facts presented here must be reviewed

iNew Jersey's Regulatory Scheme—The 2D Regulations

New Jersey has regulated the processing of solid waste for » substantial period of

time The SVVMA was enacted in 1970, to address issues an sing out of the collection,

disposal and utilization of solid wabtc. SegNJSA 13 1E-2 J'uat statute authorized

NJDEP to promulgate rulei. and regulations governing solid waste collection and

disposal See N J S A 13 IF 6(a)(2) Over the years NJDEP has promulgated rules

dealing with d v.inety of subjects, now appearing as Title 7 of the Administrative Code

The rules dealing with solid waste arc collected in Chapter 26 of that Title See N J A C

726-1 1 to-17 26

Prior to 2003, the rules promulgated by NJDEP apparen'ly rrqmrcd i^il earners

who operate solid waste irartofcr facilities to obtain a perr.ui and approval froai NJDEP

before operating TIio Ne\v Jersey Supreme Court iwiieii its decision in HuK'fieUi Paik in

2UW) determining that the Village in that case could no: reoLire the issuance- or pan its



pnor to the construction and operation of a maintenance facility, but would he penr.ittcd.

in some way, to enforce it lixal tire, health, plumbing, .safety and health regulations,

rccognmiig such enforcement might present some practical difficulties Appioximately

three years later, NJDEP proposed and then enacted a number of amendments to the rules

dealing with the activities of rail earners involved in the processing of solid waste Those

amendments were based on obvious concerns over preemption under ICCTA, and may

have been a specific reaction to the opinion in Rid EC fie Id Park One amendment,

effective November 15,2004, docs exempt rail carriers from permitting under SWMA.

subject to their obligation to comply with the 2D Regulations which were enacted at the

same time That exemption from permitting appears in a part ofN J AC 7 26-2 l(c)

(c) This subsection sets forth the specific en ten a for exempting rail
earners

1 Thii suhchaplcr does not apply to a rail earner that transfers
containerized or iioncontainenxed solid waste to or from tail cars For the
purpose of this subchaplur. the term "rail earner" shall mean a person as
defined in 49 USC § 1U1U2(5) that provides, common earner railroad
transportation and has been approved pursuant to 49 USC §§ 10901 or
10(X)2, by the United States Surface Transportation Board (or its
predecessor agency) or otherwise has been recognized as a rail earner by
such agency, and holds out to the general public that the operations at the
lacihty for which the exemption under this subchapter is applicable arc
being conducted by it or on its behalf as part of its rail transportation
services However, a rail earner that transfers containerized or
noncontainenzed solid waste to or from rail cars is not exempt from
regulation pursuant to the Solid W.iste Management Act, and shall be
subject to the provisions nfN' 1 AC 7 26-2D

2 Rail earners engaged in the business of solid waste disposal or
transportation by rail, but that do not engage in the business of solid waste
collection (as defined by N JS A 13 l3li-3) by other means of
tiansportation within the State ot New Jersey aie exempted fiom the
requirement to sabinit a disclosure statement pursuant to N J A C 7 2rt-

N J _ \ C 7 2 f i - >



The provision cited above is a part of Subchapter 2 of Chapter 26 of 1 ale 7 of the

Administrative Code The permitting provisions of Chapter 26 .ire a part of Subchapter

2 See N J AC 7 26-2 3 Rail earners trdiisfcnmg solid waste to and from railcars are

exempted from th.it permitting process

The Summary issued by NJDEP with the proposed amendments suggests NJDEP

may have concluded its abilil> to require permitting had been preempted b> ICCTA See

Solid Waste Transporter Registration and Related Fees tor Rail Carriers. 36 N J R

5055(Proposal No PRN 2004-432, November 15, 2004) In any event, the exemption

from permitting noted above and the 2D Regulations were enacted ui 2004 Those

regulations impose fairly specific obligations on rail earners involved in the

transportation of aolul waste Separate regulation!) apply tu ran earners that transport

\\asle exclusively in scaled containers and to those that engage in solid waste lipping or

processing See N I AC 7 26-2D l(c)and N J AC 7 2fi-2D l(d)respectively All rail

earners are required to provide NJDEP \\ ith certain information pnor to commencing

operations SecNJ.AC.7 26-.2D l(bj

llns court has been asked to resolve a variety of disputes related to the potential

application of the 2D Regulations to this Facility NJDEP has asserted the rifchl to

regulate the Facility under the 2J> Regulations, irrespective of Magic's involvement It

asserts thcic were a variety of violations of the 2D Regulations while the faulty was

operating, justifying its action in requesting the closuic of the Facility by court ordei,

pending full and complete compliance J P Rail argues rh.it the state's attempt to

regulate this 1-Juhly pursuant to those regulations has berti preempted, consistent v-uh

Judge Hayden's opinion ri \' Y. Suscnehaniia Altjniat:\ely, J 1* Rail IMS asked Hie



court to confirm that it has complied with the 2D Regulations fhose issues will be

addressed further hclow

Factual Determinations — Construction and Operation of the PleasantMlle Facility

The factual disputes presented in this matter were somewhat limited Those

disputes wort; addressed at trial through the testimony of eight witnesses and the

submission of a variety of documents The ma ten a Is submitted into evidence include

surveys, plans and photographs which depict both the Facility itself and the activity that

occurred at the property in question during construction and operation The following

factual determinations have been made, based on the evidence presented at trial

Some circumstances relevant to this dispute occurred well before the parties

became involved in the Plcasantvillc facility, ami involve conflict between Magic,

NJDEP and othci governmental agencies dating hack several vcars Magic has been

involved in the processing and handling of solid waste in the Atlantic County area for

years, in two distinct capacities Magic has been and is authorized to transport solid waste

by truck o\er the highways bi addition. Magic did previously operate a solid waste

transfer station located on Rjilge Avenue in Egg Harbor Township That facility involved

truck to truck transfers, and not any rail operations The operation of that facility was

subject to permuting through NJDEP puisuam to SWMA The Ridge Avenue facility

was also the subject of substantial regulatory action by Atlantic County, which resulted in

litigation 01 cr a number of years In June 2005, this comt entered an order in a separate

action that had jcen filed by Atlantic County several vents cai her. which essentially

prohibited the continued operation of that solid waste transfer station (See Exhibit P4S

in evidence J In rn.iriv wa>s t-iis litigation reflects NJDtfP's concern that Magic has
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responded to the regulatory problems it encountered at the Ridge Avenue facility b>

attempting to establish a new solid waste transfer station in one or another location,

without complying with the permitting provisions of SWM4. and only involved (he

railroad to avoid appropnate stare regulation

The order closing the Ridge Avenue facility WAS entered m June 2005 Sometime

prior to that. Magic became invoh ed ir. the property located in Mullica Township which

was ultimately the subject of Judge Simandle's opinion in J. P RaiJ Inc Mr Waszen had

acquired that property in 2003 During 2003, Atlantic County instituted municipal court

proceeding against Mr Waszen and others alleging that illegal dumping h:id occurred at

the Mullica Township property 1 hose proceedings resulted in the entry of a number of

municipal court orders which required Mr Was/en to remove materials that he or Magic

had dumped at the site and to clean up other conditions traceable to a prior owner Such

orders were entered in December ^00^, in Tune and August 2004, and 1:1 February and

April 2005 (See Exhibits P46 and 47 in evidence) In the interim, a ground lease w:is

entered into with J P Rail, apparent!) contemplating that the property would be used <is a

try reloading facility, subject to federal preemption of stale and local regulation under

ICC I'A It was in that context that J P Rail instituted the action thai resulted in Judge

Simandle's opinion in J P Rail Inc That opinion was issued in December 2005 J P

Rail's request for a preliminary injunction prohibiting the Pindands Commission Irom

interfering with the property was denied J P Rail, Magic and related individuals and

entities were restrained from continuing with construction at the property Ultimately.

1 P Rail cicctcd not to proceed at the Mullita Township propertj



J P Rail has been the owner of the Pleasantville property, and has conducted rail

operations, including the transJoachng of venous types of matenals which weic bi ought

to or from the property by rail for an extended period of time While it is nol cleat just

when the defendants first cunsidcicd using the Pleasantullc bi ility foi the tons loading

of solid waste, it does appear (hat occurred dunng the time the hiigation as to the Mullica

Township property was pending before Judge Stmandle It is reasonable to conclude the

defendants considered the Pleasaniville property as an alternative to the project proposed

in Mullica Township

While it is nol dear just when J P Rail and Magic first considered using the

Pleiisanlvillc property for the trans loading of solid waste, there was some contact with

municipal officials in Plcasantvillu about such a project by la'e 2005 Interestingly, one

mm al conliiLt was nude by Mr Waszcn and one of his employees, and not by am one

employed directly hy 1 P Rail In January 2006, J P Rail forwarded written notice to

the Plcasantville City Clerk of the fact that it was "in the process of constructing and

operating a new railroad trans load ing facility" at the property at issue here 1 lut letter

indicated the Facility would only accept C&D It specifically cited the New Jersey

Supreme Court's opinion in Rideefieid Park as authority for the railroad's right to

proceed without applying for permits3 That letter was eventually fonv.in.ted to NJDEP,

and there was a subsequent exchange of correspondence between J P Rail's attorneys

and NTOEP dealing with the Facility

A building or enclosure was constnicted on the property to be used tor the

proposed transloadmg of solid wuttc That building was constructed h> Magic's

employees \Vlrle it ib noiLk-a: ;i ;.l -.\IIL-I coiisiiuctinn began, it rsde.irconstiuchoii w.is

fcc Exhibit P50 incutkiiL. Mi fio-illa'a I -itc: »t Jjiuu-v ^ JC06
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completed within a relatively short period of lime By March 2006. solid waste was being

brought to the property, processed and loaded onto rail ears foi shipment B> that same

time, representatives from NJDEP had begun visiting the property on a regular basss A

series of photographs taken b> one of NJDEP's representatives from March 2006 through

October 2006 were admitted in evidence 4 Those photographs do depict the building just

noted and portions of the transloading operation NJDEP filed this action in May 2006,

after the Facility had been operating for several months This court's preliminary

injunction was issued in June 2006 and the Facility has not been used for the transloading

of solid waste for a substantial period of time

A number ot disputes have been presented ds to the manner ui which me Facility

was constructed and operated At issue were the identity and/or control of the individuals

invoked in (hose processes, and the specific activities involved in the trunsiending or

wrote Preliminarily, it bears noting that both the construction of the building and the

actual processing of solid waste, through the time it was placed on raiicars, was done by

individuals who were employees of Magic Those circumstances could support the

conclusion urged by NJDEP—that the Facility was essentially a solid wjsle transfer

station, being operated by Magic and therefore subject to slate regulation Defendants'

response is simple Defendants contend that while the construction and operation was

actually pci formed by Magic's employees, that was done pursuant to agreements with

J P Kail, which remained in control of the Facility Defendants argae Magic was

essentially aumg on behalf of the railro.'d, m both cun^tnicting and operating the

Facility 'Ihe conclusion suggested by defendant* u, [hat the Facility is nothing ir.ore than

;i translojdirg operation, being LondacteJ hy the railroad ibroi.rh :ho use of an

Sire exhibits P -P37 u. c\ de.ic



independent contractor In support of that argument, defendants have also offered proofs

establishing th.it rail earners regularly elect to conduct substantial portions of their

operations through the use of contractors, thereby limiting the number of railroad

employees That practice is apparently based, at least in part, on concerns as to the types

of benefits which must he maintained for those individuals who arc employed directly by

a railroad There are apparently substantial savings which may be available to railionds

through the use of independent contractors In that context, disputes as to just what

occurred may be less important than how one characterizes the relationship between J P

Rail and Magic

As noted above, J P Rail has owned this property for a substantial period of time

The property itself is relatively open An existing track runs through the property The

building or enclosure at issue hcie was constructed over that track and .in adjacent open

area The area where the track enters and leaves the building is open at each end, to

permit rmlcars to he moved through the Facility The building is covered by a roof and

has walls or partial walls on three sides The remaining side of the properly is gated, but

tlie gate does not extend to the full height of the building, or ov cr the tracks An interior

partition runs between the track and an open area within the building where solid waste is

deposited on the floor The area above that partition is open, to permit waste to be

transferred from the floor to rail cars which would he located on the other side of the

partition

During the period uhcn this Facility \\as operating. Magic was (he only entity

which brought solid w.iste to the Facility J P Rail has continually represented thai there



are other waste haulers which would use this Facility if it is permitted to reopen on a

permanent oasis This court sees r.o reason to question that representation

1 his Facility was operated for three to six months, prior to the issuance 01 this

court's prehnmiaiy injunction During that time, Magic would pick up C&D from its

customers It would bring that solid waste to the facility by truck The trucks would be

weighed at a scale controlled h> another customer of the railroad, apparently off the

railroad property After being weighed. Magic's trucks would travel to the building and

deposit the waste on the open floor within the building Some materials were then

removed or segregated from the matenals which are on the floor, either by hand or with

the use of some machines An excavator with a type of bucket was then used to lift the

rrnumng waste from the floor, over the partition, and to deposit it in a rail car Once the

r.iil i,ir was loaded it would be covered b> a screen, which in mm was wcighec down

v* ith tires 5 The waste was then transported to its ultimate destination on that rail car

Waste processed through this Facility would be tiansported to landfills located in other

•nates

A number of issues are presented as to just ho\v and why materials are segregated

or extracted as a part ofthe prut, ess m'tcd above and who mav benefit from that process

While this Facility was operating a variety of matenals were extracted from the C&D

before matenals were loaded onto railcaii, The matenals removed included metals,

wooden pallets, cardboard, tircb, full c.ins of paint, and some newspapeis There were <i

number of different reasons why matenals were segregated Meuls wcic icnioved

because Iheir -shipment might result in il-image to the rail cars Woodrr. pallets were

" JIM alternative practice is toton: me i :iK Ji with a tarp ra'herllun a SLTC. n tr vJiiJ) ca^e LMisnrr nol
i««l llu1 afkrn.'iivc pMcnce wj-, -101 u<.etf a: tins taciln>



removed because the problems they would present during shipping, because of their

limited weight Other materials wo.ild be removal because they would not oe accepted

by (he landfills which would be the ultimate recipient of the remaining solid waste

At least some of the materials tliat were extracted could be sold to generate

income for the individual or entity which received those materials, and that appaicntly

occurred on a limited basis while the Facility was operating The testimony offered with

respect to the disposition of extracted metal illustrates some of the Fine distinctions

presented in addressing the disputes presented regarding the issue of preemption, if one

focuses on the question of just who is "in control" of the transloading process There is a

market for scrap metal, which may have some substantial value Mr Waszen testified as

to the disposition of the scnip inelJ whiuh was ex u acted at the facility, indicating that

much of that scrap metal was stolen, after it had been extracted frinr. the C&D In the

end, however, il was clear that at least some of the scrap metal was sold by Magic,

generating some limited income Thai is apparently consistent with what would have

occurred hud the materials in question been processed a! Magic's solid waste transfer

station when u was operating Magic's access to the extracted scrap metal could support

(he conclusion that it icmamed in control of the materials in question and the transloading

process itself Mr Def lenient responded to that issue in his testimony, indicating that

Ihe railroad had simply elected ''to return" the «crap metal to Magic as it was extracted,

suggesting that the railroad had possession and control of the materials in question once

they were delivered to the Kicihty. md w.is in contiol of the trar.slo.idmg piocess

Additional issues wert presented as to one specific activity involved in the

trnnsload.ng p.occss at the Facility IV&umoii} ...i K1 tint issi.c was apparently nlTcrcu u»



respond to the STB's analysis in New England Transrail LLC. which had concluded that

the shredding proposed at the facility :it issue in that matter would expose the facility to

state and local regulation As a heady noted, the PleasaDtville operation did involve the

segregation and extraction of certain materials It did not involve an> haling or wrapping,

or the type of shredding at issue in New England Transrail LLC NJDEP did, however,

present the testimony of John A Castner. a Director of NJDEP, who had concluded that

the transloading activity that had occurred at the Pleasantvillc facility involved the

"crushing" of the materials being placed in the railcar In essence, Mr Castner indicated

that the excavator being used to lift waste off the floor and deposit it into the railcar was

also used to compact the materials within the railcar itself While it is likely some

compaction occurred as the excavator was being operated, it is not clear that was .in

essential part ot the trans load ing process

In addition proofs were presented as to the identity of the individuals involved

both in the construe Lion of the building and the transloading process, and the financial

relationship between J P Rail and Magic with respect to those activities NJDEP has

questioned defendants1 claims with respect to those issues, noting there wat. limited

documentation available to corroborate defendants1 v ersion of the events Tins court sees

no reason to reject the testimony offered through defendants' representatives on those

issues, describing vnnous credits made available to Mdgic foi us assistance in the

construction and operation of the Facility Magic's operations begin when it picks up

waste from Us customers, typically choiging them by the ton, with some additional

hauling fee Magic is then required to disruise of those ma ten a Is If Magic was required

lo dispose ot solid waste at other types of facilities, it would ordinarily be charged a fee.
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based on the weight of the materials in question Those fees could range from 520 to $50

per ton charged by various landfills The fees charged by a coumy farihl> in Atlantic

County arc in the area of S80 per ton. At the Pleasantville Facility, however, Magic was

charged not by the ton, but by the railtar While the Facility was operating, (he railioad

allowed Magic a number of credits against those charges

Magic supplied the materials used to construct the building and its employees

completed the actual construction That was done based on an agreement between Magic

andJP Rail, Vrhich was not reduced to writing JP Rail was charged S100.000 for the

building 1 hat Si00.000 obligation was satisfied by credits given to Magic by J P Rail

against the monies that would otherwise hu charged to Magic for the shipment of solid

waste once the Facility w as operating Those credits were in the amount of SI 000 per

rail car The S1 U0,000 obligation had essentially been satisfied through those credits by

the time the Facility was closed

Similarly, Magic's employees handled the actual transloading of materials all

during the time the Facility was operating Materials were brought to the Facility in

Magic's trucks and were presumably dumped on the floor by Magic's drivers Magic's

employees extracted materials from the waste that had been dumped on the floor The

equipment used in the transloading process was owned by Magic Magic's employees

opeiatcd all of that equipment, including the excavator which was used to move waste

from the floor into railcars Magic's employees, however, were not involved in the

movement of lailcars into or out of the Facihtv That activity was handled by other

individual;-, apparently employed d:rcell> b> the railioad



Defendants acknowledged thai the actual transloadmg of waste was handled

entire)} by Magic's employees, but indicated that was done under the direction and

control of the railroad, through Mr DeOlenient Defendants all indicated that railroad

would or d manly have charged Magic tees for Lie transloadmg of the materials onto its

railcars In essence defendants indicated Ihose fees were waived in exchange for the

equipment and services provided by Magic This court accepts defendants' description of

that financial arrangement6 By the same token, it is apparent some different arrangement

would be necessary if other waste haulers were to use the Plcasantville Facility, as

suggested by defendants, at least with respect to waste brought by those other waste

haulers

NJDEP has questioned defendants' descnption of just what occurred at the

Plcasantville Facility It is entirely understandable that NJDEP was skeptical of the

version of events presented by defendants, suggesting Magic hail a very limned role in

the development and operation of the Facility A number of circumstances indicated that

Mugiu played a substantial part in the decision lo proceed in Plcasantville J P Rail and

Magic had worked together in Mullica Township, in an attempt to develop what would he

n solid waste transfer station on properly owned by Mr Waszen and leased to the

railroad An initial contact with Pleasantville was made by Mr VVaszen and one of his

emplovees In addition, thcic clearly have been some inconsistencies in the positions

taken bv defendants over lime Correspondence forwarded to NJDRP by the railroad's

attorneys in January 2006 represented that "fnjcithcr Steve Waj»/.en nor his rc.dtcd

6 'h ipj,K'ireor\h.irgin£ .1 '^ar-ig fee is upp^irerly rtLOgm^ec ui Hie ijiuistrv Sw JaJiW ILsukn's
cIssriiiriiuR ol the ml* of thiprcr^ .ui.1 lojuiig ay-tils .ir the vn-n'is -"aci.it'es at iS-^i'i; in N > Su.quch-iiina
At ihoM. Litilihi-s t.nitsloiri ir, \vzs hinJlo.l b> Icadm^ Jjjenu The bh-pp>.is p.n-1 !ojJi:.t' icco to 'he
i jil iijd «-|,ii i m tarn paid the loadmj; a~cni



companies arc involved in this site in any way "' Mr DeClement executed a certification

to be filed in this matter in April 2007, describing Logistics as the loading agent for the

Facility and indicating that "[t]he loading agent (Logistics) uses its own employees "8

Defendants* election not to document their agicement as to the construction of the

building was also suspicious From the court's perspective, it would be entirely

appropriate to conclude that this Facility was the result of a type of joint venture entered

into by J P Rail and Magic, at least during the period of construction and initial

operation By way of example, it is not at all clear that the railroad would have elected to

proceed with the project, but for Magic's willingness to arrange for the construction of

the building, and to provide both equipment and personnel to handle the trans load ing of

waste during the initial stages of operation

'1 his court LS satisfied, however, that J.P Rail has retained control over the

Facility itself and any activities that occur at the Facility Magic did have the right to be

reimbursed for the construction of the building, but that has apparently occurred On a

day to day basis. Magic W.LS permitted to handle the actual trans loading process, in lieu of

being charged a separate loading fee There is no indication, however, that the railroad

would be prohibited from altering thai arrangement at anytime Assuming operations

icsumc, the railroad could presumably elect ro acquire its own equipment arid to hire its

own cmplo>ccs to handle the rransloadn.g process at anytime, charging Magic and any

other waste haulers who use Ihu bacility a loading fee Alternatively, the mil road might

elect to contract with a third parly to perform those functions

' See Exhibit P 5* in
'See Mr DeCfeimii's certification ol >\(i ' 17,2007



Alleged Violations of the 2P Regulations

NJDEP claims there were a vanelv of violations of the 2D Regulations cluing the

lime the Facility was operating, justifying the closure of the facility until defendants have

established their willingness and ability to comply, irrespective of Magic's involvement

in the operation NJDEP's complaint alleged violations of nine separate sections of the

2D Regulations 9 Those claims were also framed by correspondence forwarded to J P

Rail by NJDEP prior to the filing of suit l° The proofs at tn.il were primarily presented

through Ms McPeak, an NJDEP employee who visited the Facility frequently,

particularly when it was operating

There are separate provisions of the regulations which apply to railroads which

transport waste exclusively in sealed con tame is and thobe whose opcnmuiis imolve solid

waste tipping Tins Facility was constructed for solid waste tipping and would therefore

be subject to the latter provisions, appearing at N J AC "/ 2fi-2D-l(d) I here are twenty

seven separate subsections to that portion of the reguluuors NJDEP presented proofs as

to a limited number of those subsections Those proofs will be reviewed, w ith reference

In ihe particular subsections at issue There are a v.inety of issues {resented as to the

proper interpretation of the regulations and as to just what occurred at this facility

N J AC 7 26-2D I (d)(l) requires that all processing of materials, including

storage, occur within the LOU fines of an enclosed building that complies with the

provisions of the Uniterm Commercial Code (heremalter "UCC") 'I hat section of the

regulations ruses several discrete issues Plaintiff hns suggested that the building

constructed by Magic docs not comply with the UCC, but did not otter .my UHII incing

1 See paragraph 38 ot ::ie rn-ipLir.t
*5lkN:i Skat el's lelier of CUmui} 10,200ft, fxhibil P57 in s\ufc.iie
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proofs on that issue (Defendants' witnesses relied on the fact that the plans for the

building had been approved by an architect) One could argue that the building, as

constructed, is not fully enclosed As already no led, it is open where the tracks enter and

leave the building The gate at one side of the building does not extend to the roof,

leaving a substantial opening even when the gate is closed This court is not convinced,

however, that the building is not adequately "enclosed" to comply with the regulation in

question It is clear, however, that some sorting and storage of matena's did occur

outside the building itself, in violation of the regulation (See, for example, photographs

P21, P22 and P32 in evidence, depicting either metals or cardboard being moved out of

the area of the building Materials that were extracted were regularly placed in containers

outside the building, at least for some limited time)

N J AC 7 26-2D l(dX2) and (3) require all facilities to insure the proper

containment, collection and disposal of waste water, in part by having "concrete or

equivalent" tipping floors and ramps Ms Me Peak questioned the adequacy of the

defendants1 system dealing with waste water, noting that a number of drains had been

removed, at least for some period of Ume As a general matter, this court saw no reason

to question Ms Me Peak's testimony as to her observations at the Facility, or her own

perspective on the dispute as to defendants' compliance By the same token, the

regulation does not provide any clear, objective standard by which to measure

compliance with respect to this issue Plaintiff simply did not establish a violation of that

subsection of the regulations

N J AC 7 26-2D l(dX4) rrquncs that the operator dean each area where waste

has beet deposited "within each ^4 hour period " Ms McPeak noted thai wastes as



sometimes left on the tipping floor at the end of the day That is not necessarily

inconsistent with the specific terms of the regulation which does not specify when during

the day the area is to be cleaned Plaintiff did not establish a violation of that subsection

of the regulations

N J A C 7 26-2D l(d)(7) requires implementation of "methods of effectively

controlling dust to prevent migration outside the enclosed building and off-bite " Ms

McPeak described defendants* method of controlling dust as a "garden hose,"

presumably used to water any area where dust might be generated Defendants disputed

that description, suggesting only that the hose that was used was somewhat larger than a

garden hose It is clear defendants did not have any dust suppicssion system in place

when ihe Facility first began operating, and never implemented any sophisticated dust

suppression system By the same token, the regulation does pun ide any objective

standaid for determining whether or not a system which is in place is "effective "

Plaintiff did not establish any ongoing violation of that subsection of ihe regulations

N J A C 7 26-2D 1(d)(9) requires that an adequate water supply and adequate

fire-fighting equipment arc to be maintained or be readily available Ms McPeak

questioned the adequacy what ever arrangements were initially made for fire suppression,

but her testimony on that issue was based on what others had told her She also appeared

to concede that an appropriate fire suppression system was ultimately in place Mr

DcClemsnt testified thai the Facility was inspected by the Plcasantville f.rc inspector who

was apparently satisfied with what was presented Plaintiff did not establish an ongoing

violation 0?" that subsection of the regulations
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N J A C 7 26-2D l(dXl 1) requires that each facility "shall operate certified

scales" for certain reporting requirements established under other regulations Ms

McPcak noted there were no truck scales at the Facility Defendants noted that Magic

was permitted to use truck scales owned by another business located in the immediate

area, which was involved in the transloiulmg of other materials with the railroad The

regulations do not require that the scales be located at the facility itself Plamtiffdid not

establish a violation of that subsection ot the regulations.

NJ AC 7 26-2D l(d)( 12) provides that facilities on-site roadways and storage

areas shall have concrete or asphalt paving "in those area subject to vehicle loading and

unloading activities" Ms McPcak noted that the roadway was not paved Unfortunately,

in the circumstances presented here is unclear just how to define what should be

considered "on site " This Facility is im-ated on one portion of a property owned by J P

Rail, apparently used fora\.inci> of transloading activities apart from the translo.idmg of

solid waste that occurs at the building constructed by Magic While the road leading to

the building may be unpavcd, the loading and unloading activities at issue here generally

occur in or around the building Plaintiff did not establish a violation ot that subsection of

the regulations

N J A C 7 26-2D l(d)(21) provides that with ihe exception of certain materials

stored in scaled containers nonpuiicscible solid waste shall nut lemam at the rail facility

for more than 10 days Ms McPcak's testimony indicated that had occurred at least w ith

respect to materials that had been extracted fiom the materials initially placed on the

tipping floor 1 here v-crc apparent!) limes when materials remained at the facility for «.s

-P



long as 20 days It does appear there were some violations of that subsection of the

regulation

NJ AC 7 26-2D 1 (d)(23) provides that NJDEP's representati\ cs have the right

to enter and inspect any building or other portion of the rail facility at any tune It also

provides NJDEP has ihe right to review and copy all records which are required to be

maintained by state or federal law N J AC 7 26-2D l(d)(27) also deals with

rccordkeepmg and NJDEP's right to inspect documents Ms McPcak indicated that

certain O&D forms were not maintained when the Facility was first operating She also

noted that records were ultimately kept at Mr DeClenient's offices, a substantial distance

from the facility and were not readily accessible when she visited the Facility While the

regulations might be interpreted as requiring nil records to be kept at the Facility itself,

they ore also subject to different interpretations Plaintiff did not establish an ongoing

violation of those subsections of the regulation*

By way of summary, the court has concluded there were several violations of the

20 Regulations while the Facility w,is operating, generally involving the pioccssing or

storage of materials outside the building By and large, however, plaintiff has failed to

establish theie were any substantial violations of those regulations which posed a specific

threat to public health or safety

Analysis—Preemption

As already noted, a number of courts and the STB h.ue addicsscd the questions of

whether and how 1CCTA preempts Male regulation of the processing of solid waste

which occurs as a pait of the transloading process, offering somcului differ en I

peiSpec'ives on tlutei: questions The issues piesented a*e troubling, as suggested b\ the
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detailed and somewhat conflicting analyses that have been presented The decisions in

Hi Tech Trans . LLC. J P Rail. Inc . and N Y. Susan eh anna suggest the issue may turn

on a fact sensitive analysis, focusing on the issues of ownership or control The STB's

deusion in New England Transrail LLC suggests the issue may turn on the particular

activity involved All those decisions have been considered Indeed, in appropriate

circumstances, this court could defer to the analysis offered by any one of the courts in

question, or 10 the SI B It is also clear, however, that this court is not bound by those

decisions See Dewev v R J Reynolds. 121 NJ 69,80 (1990) (holding that circuit court

decisions should he afforded due respect by state courts, but arc not binding on them),

Glukowskvv Equity One. 180 N J. 49, 71 (2004) (holding that federal court decisions

are entitled to "respectful consideration in the interest of judicial comity," but are not

binding on state courts), Lockhort \ Fretwell. 506 US 364, 376 Il°93) (Thomas, J ,

concurring) (cldrilling that a state thai follows a circuit court's interpretation of federal

law is doing so "because it chooses to ami not because it must") See also Glukonskv.

180 N J at 64 (holding that the interpretation of a statute by a federal agency responsible

for enforcing that statute is entitled lo substantial deference)

In addressing plaint iff b request for the issuance of a preliminary injunction, this

court adopted a very restrictive view on the issue of preemption, concluding in simple

terms that ICCTA should not be interpreted as preempting slate regulation of the

processing of solid waste when thai occurs as a part of the transloadmg pioccss That

perspective .ipper.is to be consistent with Coiiuinssioner Mulvcy's dissent in New

England Tiansr.nl LT C focusing on the authority and responsibility ve&leJ in rlic states

with ruspec: to the uruHing of solid waste Undei that type ofanalys'S, even rugitl.itng
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through permitting would be permitted1 From this court's perspective, the processing of

solid waste is qualitatively different from the handling of other materials more typically

involved in the Lrnnsloading piocess In that context it is reasonable to suggest that the

transloading of solid waste should be considered * transportation to rail" rather than

"transportation by rail" irrespective of the identity of the individuals or entities involved

in the transloading process, at least when it involves the type of dumping and extraction

or segregation of materials involved here. All pioccssmg of solid waste, even that

performed by a railroad's own employees, would be subject to slate regulation, me I IK! ing

permitting (An entirely different analysis might be appropriate where solid waste is being

transported is scaled containers and is not exposed to the environment That circumstance

is rot presented here ) From that perspective, the type of fact sensitive and case specific

analysis suggested by I h Tech Trans . LLC. J P Rail lnc_ and N Y. Susquehanna ma>

not be necessary The SIB's focus on specific activities such as shredding may be

misplaced In the end this court is not convinced that Congress intended the preemption

provisions of 1CCTA to extend to the processing of iolid waste Similarly, this court is

not convinced Congress intended that the types ol distinctions that have developed in the

various reported decisions dealing with the matter would be determinative on that issue

In Rideeficld Park the New Jersey Supreme Court concluded thai ICCTA

preempted permitting, with respect to local zoning and land use regulation, wh.lc

permitting more limited regulation pursuant to police powers That opinion is obviously

binding on this court, ami could suggest a different res J It than that noted above I ha:

opinion, howcicr, did not deal with the processing of solid waste Tt rtid not deal will the

transloadinjj process Indeed, the SI B's» recent decision in New England Tiansiail LLC



suggests that agency has concluded that the states may be able to regulate railroad

facilities involved in the processing of solid waste, even through permitting, in

appropriate circumstances The STB was clearly aware of the body of case law

indicating that the states* police poweis were not entirely preempted by ICCTA, and cited

the opinion in Rulgefield Paik in a footnote to the portion of its opinion dealing with that

issue New England Transrail. 2007 STB LEXIS 391, *21 n 43 It was in that context

that the STB indicated that "[i]f NET chooses to conduct the shredding activities, they

would be subject to the full panoply ot state and local regulation," clearly suggesting that

state permitting of the transloadmg operation would be appropriate in that circumstance

2U07 STB LEXFS 391 at *36

In other circumstances, this court might have been required to resolve the

question of whether 1CCTA docs in fact preempt state regulation of the processing of

solid waste by rail earners through permitting That issue, however, is not presented

here As noted above, New Jersey's regulatory- scheme, as implemented though NJDEP's

own regulations, does not subject rail earners to the permitting process The permitting

issue, undci SWMA, is not before this court

NJDEP has attempted to regulate this Facility based on its claim that it is, in

essence, a solid waste transfer station being opeiated by Magic NJDEP's concerns as to

that issue are understandable, but the facts established at trial simply do not support that

claim In the end, '.his court is sat:s:1txi that J P Rail has retained Luntrol over the facility

list I fand the transloadmg process and that it is appropriate :o treat flus as A railroad

facility e van pi from permitting ur.der the regulations in question
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This court is satisfied, however, that the State's effort to regulate this Facility

ilirough the application ot the 2D Regulations is not preempted by ICCTA There are a

number of perspectives that can be offered on that issue First, and most basically, this

court is not convinced that ICCTA should be interpreted as preempting state regulation of

railroads which elect to become involved in the processing of solid waste On that basis

alone, the 2D Regulations would appear to he an appropriate exercise of New Jersey's

authority and responsibility in that area.

J P Rail has owned and used the Pleasantville property for a substantial period

of time This court has concluded that J. P Rail did retain control of the Facility and the

transloading process while the Faciht> was operating, and ihai it is generally appropriate

to treat this as a railroad operation None of that necessarily limits the Slate's ability to

regulate the Facility The opinions in Hi Tech Trans. LLC and J P Rail Inc did prohibit

specific Iran slo a ding operations, based on the involvement ofentit.es other than the

railroads, on the theory that those operations involved "transportation to rail" rather than

"transportation by rail " Those opinions did not address what icgulation would have been

permitted, if only the railroads were involved in those operations At the least, it would

appear appropriate to treat the 2D Regulations us the type of limited regulation permitted

under the analysis in Ridecfield Park That is not necessarily inconsistent with the STB's

decision in New England Transrail LLC'. which does recognize some limits on ICCTA

preemption, even in I he absence of the type of activity which would subject a raihoad to

'"the hill panoply" of blale and local icgiilat.on

Accordingly, (his court recogm/cs NJDEP's right to regulate the Pleasant vi He

Facility pursuant to the 2D Rcgjlj1 ons b-it is noi convinced NJDLP has the right to



prohibit operations at the Facility based either on Magic's involvement in the

transloadmg process or violations ot the regulations themselves NJDF.P dul establish

there were some violations of those regulations at the Pleasantville Facility while it was

operating Those violations, however, were relatively limited and would not justify an

order prohibiting continued operations The entry of such an order would clearly be

problematic Portions of the regulations in question govern the actual translnadmg

operation It is not at all clear how J P Rail would establish it was in mil compliance

with the regulations if it is not permitted to operate In any event, in the context of this

case, the entry of an order prohibiting operation until there was full compliance with the

regulations would be the equivalent of requiring permitting, which is not appropnate

under the regulations themselves

CAFRA

New Jersey has attempted to regulate the processing of solid waste through

SWMA, hut has not required tailronds 10 obtain a permit before operating a Iransloading

facility which processes solid waste NJDhP has also asked ihe court to prohibit the

operation of this Facility under CAFRA CAFRA was enacted to regulate development

within certain coastal areas and does that primarily through the permitting process See,

for example, N J S A 13 19-5 through N J S A 13 19-6 The property al issue hcic

appears to be within the areas which arc subject to regulation under CAf RA There is no

indication the state ha±> acted to excuse railroads from permitting under CAFRA. as had

occurred under SWMA with the enactment of ihe 2D Reg.il.Hums in 2004 In that

contexi. one could argue ihdt dtr-femicinK should not have proceeded with trie

consii uclion ol this Facility without <m appropriate permit under CAI RA
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This court is satisfied, however, ICCTA docs preempt the ivpe of permuting

generally required under CAFRA, with respect to railroad property Unlike SWMA,

CAFRA does not regulate a specific activity It regulates the development of property

within certain specific areas It is akin to the zoning and land use regulations at issue in

Ridgefield Park This court is satisfied the New Jersey Supreme Court's opinion in that

case bars the state from requiring the issuance of permits prior to the development of

railroad property located within areas that arc otherwise subject to CAFRA Plaintiff has

not established a right to mjunctive relief under CAFRA

Conclusion

The preliminary injunction which was picviously entered »il l be vacated J P

Rail will be permitted to reopen the Facility, without pnor approval from NJDCP, subject

to one specific condition related to the eo:itrovci sy presented in tins litigation 'I o the

extent J P Rail elects to involve Magic m the transloading of materials at this facility,

that is to be done pursuant to A written agreement clearl> defining Magic's role and the

financial arrangements between Magic, J P Rail and SRNJ Logistics NJDI-.I1 is to be

provided with a copy of any such agreement, as soon as the agreement has been executed

Modifications of any such agreement arc also to be provided on an ongoing basis

The operation of the Facility wil l be subject to the 2D Regulations lu the extent

J P Rail elects to resume operations, NJDEP will have the right to enforce those

regulations prospective!y NJDEP'*; representatives shall ha\e Lhe right to vis:t anil

inspect the Facility at any tune To the extent NJDEP concludes defendants do \ lolate the

2D Regulations in the tUuic. it ma> proceed aganibl defendants under the rn'oiecirem

provisiors of SWMA See N" J S A 3 1E-9, authorizing NJDEP. Lirougli Iho



commissioner, to issue orders, institute civil proceedings, levy civil administrative

penalties, bnng actions for ci\ il penalties, and to petition the Attorney General to bnng

criminal actions Depending on the specific action taken, those matters may be pursued

in municipal court or in the trial division of Superior Court Alternatively, other actions

will be subject to review through the Office of Administrative Law, and on appeal to

NJDEP itself and the Appellate Division of Superior Court

Judgment will be entered accordingly
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Record Closed September 7, 2007 Decided October 11, 2007

BEFORE W. TODD MILLER ALJ

«.

STATEMENT OF THE CASE

On January 28. 2005, the New Jersey Department of Environmental Protection

(NJDEP or Department), through the Director of the Division of County Environmental
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and Waste Programs issued a Administrative Order and Notice of Civil Administrative

Penalty Assessment (AONOCAPA) against respondent, Magic Disposal Inc TS/MRF

(Magic) in the amount of $700,000 The penalty was imposed after two years of

inspections, on twenty different dates, found that Magic violated provisions of the Solid

Waste Management Act. N J S A 13 1E-1, et sea . and the related regulations, as well

as conditions enumerated in Magic's operating permit and site plan approval Magic

primarily disputes the amount of the penalty for equitable and fairness reasons For the

reasons discussed below. I AFFIRM the penalty imposed by the NJDEP

PROCEDURAL HISTORY

The petitioner requested a fair hearing and the matter was transmitted to the

OAL on July 11. 2005, to be heard as a contested case pursuant to N J SA 52 14B-1

to 15 and 14F-1 to 13 Hearings were held on January 23, 2007, February 8, 2007,

March 22, 2007, and June 5, 7, 12 and 15, 2007, in Atlantic City, New Jersey The

hearing proceeded on those dates and the record closed upon the receipt of NJDEP's

reply brief on September 7, 2007

STIPULATION OF FACTS

April 29. 2002

1 OEP Inspector Ronald Feehan inspected Magic Disposal on April 29,

2002

2 As a result of the April 29, 2002 inspection, DEP issued a Notice of

Violation to Magic Disposal ctmg violations of Permit Conditions 14 and 23 (See

Exhibit P-6)

June 10. 2002

DEP Inspector Ron Feehan inspected Magic Disposal on June 10, 2002
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4. As a result of the June 10, 2002 inspection, DEP issued a Notice of

Violation to Magic Disposal for violation of the SWF Permit Conditions 14 and 16. (See

Exhibit P-8)

July 31. 2002

5 DEP Inspector Ron Feehan inspected Magic Disposal on July 31, 2002

6 As a result of DEP's inspection of Magic Disposal on July 31, 2002, it

issued a Notice of Violation to Magic Disposal citing violations of SWF Permit

Conditions 4,14 and 15{f) (See Exhibit P-10)

September 18. 2002

7. DEP Inspector Ron Feehan inspected Magic Disposal on September 18,

2002

8 Magic Disposal received solid waste and recyclable material at its transfer

station in the following amounts (in excess of 125 tons) ard on the following dates

a 9/5/02 144 96 tons

b 9/9/C2 140 35 tons

c 9/10/02 180 12 tons

9 As a result of the inspection on September 13, 2002, DEP issued a Notice

of Violation to Magic Disposal citing violations of SWF Permit Condition Nos 4, 15f,

15c, 14 and 13 (See Exhibit P-12)
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January 17. 2003

10 DEP Inspector Ron Feehan inspected Magic Disposal on January 17

2003

11 Magic Disposal received solid waste and recyclable material in the

following amounts (m'excess of 125 tons) on the following dates

a 12/3/02 140 29 tons

b 12/4/02 138 78 tons

c 12/5/02 130 47 tons

d 12/6/02 136 70 tons

e. 12/9/02. 147 89 tons

f 12/10/02 243 82 tons

g 12/11/02 155 75 tons

h 12/13/02 22145 tons

i 12/17/02 159 35 tons

j 12/20/02 198 72 tons

k 12/28/02 191 39 tons

I 1/3/03 166 1 tons

m 1/6/03 177 01 tons

n 1/8/03 165 01 tons

o 1/10/03 150 62 tons

12. As a result of its inspection on January 17, 2003, DEP issued a Notice of

Violation to Magic Disposal citing violations of SWF Permit Conditions 4, 15f, 26, 15c

and 13 (See Exhibit P-14).

March 7. 2003

13 DEP Inspector Ron Feehan inspected Magic Disposal on March 7, 2003



OAL DKT NO ESW 4763-05

14 Dumping waste outside Magic Disposal's transfer station building, as set

forth in Exhibit J-1 (1J32) violated Condition Nos'4, 13 and 15f of Magic Disposal's SWF

permit

15 Magic Disposal received solid waste and recyclable material in the

following amounts (in excess of 125 tons) on the following dates

a 2/13/03 149 44 tons

b 2/22/03 170 26 tons

c 2/24/03* 135 24 tons

d 3/1/03 14321 tons

16 As a result of DEP's inspection on March 7. 2003. it issued a Notice of

Violation to Magic Disposal for violations of SWF Permit Condition Nos 4,13.14. 15 c,

15 f. 23 and 26 (See Exhibit P-16)

May 16. 2003

17 DEP Inspector Ron Feehan inspected Magic Disposal on May 16, 2003

18 Magic Disposal received the following amounts of solid waste and

recyclable material (in excess of 125 tons on the following dates

a 5/5/03 28321 tons

b 5/6/03 147 87 tons

19 As a result of DEP's inspection on.May 16, 2003. it issued a Notice of

Violation to Magic Disposal for violations of SWF Permit Condition Nos 4. 13, 14, 15c,

15fand23 (See Exhibit P-18)
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July 22.2003

20 DEP Inspector Ron Feehan inspected Magic Disposal on July 22, 2003

21 Magic Disposal received the following amounts of solid waste and

recyclable material (in excess of 125 tons) on the following dates

a 7/15/03 294 39 tons

b 7/17/03 432 10 tons

c 7/18/03 259 02 tons

22 As a result of DEP's inspection on July 22, 2003, it issued a Notice of

Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c,

15f and 23 (See Exhibit P-20)

September 9. 2003

23 On September 9, 2003, DEP Inspector Ron Feehan inspected Magic

Disposal

24 On September 9, 2003. outside the transfer station building and past

Magic Disposal's scale, Magic Disposal piled solid waste ID Types 13 and 13C During

DEP's inspection, vehicles delivered solid waste to Magic Disposal which was placed

on the pile referenced in the prior sentence and then waste was placed from this pile

into other solid waste vehicles for off-site disposal

25 On September 9, 2003, outside of Magic Disposal's fenced/paved area,

Magic Disposal had piles of

a concrete slabs and smaller pieces mixed with dirt (approx 6' high x

10'wide x 100'long),
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b wood, stumps, tree parts and dirt (approx 6' high x 10' wide x 50'

long),

c tires (approx. 5* high x 10* wide x 30' long,

d creosote poles of various lengths, from 2' to 12' (in a pile

approximately 6' high x 15' wide x 30' long).

e Magic also had a full, tarped 100 cubic yard transfer trailer, a full

untarped 100 cubic yard transfer trailer and another transfer trailer containing solid

waste

26 The solid waste described in the prior paragraph, stored outside of Magic

Disposal's fenced/paved area, violated Magic Disposal's SWF permit condition Nos 4,

13and15f

27 Magic Disposal accepted the following amounts of solid waste and

recyclable materials (m excess of 125 tons) on the following dates

a 8/2/03 134 65 tons

b 8/8/03 162 98 tons

c 8/11/03 150/39 tons

-d 8/12/03 410 10 tons

e 8/14/03 185 3 tons

f 8/16/03 144 42 tons

g 8/20/03 271 90 tons

h 8/22/03- 280 37 tons

i 8/27/03 198 33 tons

j 8/28/03 156 74 tons

28 As a result of its inspection on September 9, 2003. DEP issued a Notice

of Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14,

15c, 15f, 22 and 23 (See Exhibit P-23)
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October 9. 2003

29 DEP Inspector Ron Feehan inspected Magic Disposal on October 9,

2003

30 Magic Disposal accepted the following amounts of solid waste and

recyclable material (in excess of 125 tons) on the following dates

a 9/4/03 132 77 tons

b 9/9/03 127 08 tons

c 9/13/03 348 15 tons

d 9/18/03- 146 76 tons

e 9/19/03 157 73 tons

f 9/23/03 394 54 tons

g 9/26/03 167 47 tons

October 23. 2003

31 On October 23, 2003, DEP Inspectors Ron Feehan and Bob Harkm

-mspected-Magic Disposal

32 Magic Disposal accepted the following amounts of solid waste and

recyclable material (in excess of 125 tons) on the following dates

a 10/10/03 311 6 tons

b 10/11/03 168 36 tons

C 10/17/03 211 33 tons

d 10/20/03 204 12 tons

33 As a result of its inspection on October 23, 2003. DEP issued a Notice of

Violation to Magic Disposal for violations of SWF Permit Condition Nos 4. 13, 14, 15c,

15f, 22 and 23 (See Exhibit P-28)
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January 8. 2004

34 On January 8, 2004, DEP Inspector Ron Feehan inspected Magic

Disposal

35 On January 8, 2004, when Magic Disposal deposited and loaded

cardboard in trailers outside the transfer station building (Exhibit J-1,1J40) and when

solid waste was dumped outside Magic Disposal's transfer station building in an

unapproved area (Exhibit J-1 H41), Magic Disposal violated its SWF Permit Condition

Nos 4 and 15f

36 Due to a backup caused by the New Years holiday season, solid waste

had been deposited overnight between January 8, 2004 and January 9, 2004 on Magic

Disposal's transfer station tipping floor

37 The backlog of solid waste caused by the New Years holiday season

violated Magic Disposal's SWF Permit Condition 13

38 'Due to a backup caused'by the"New Years holiday season, solid waste

had been deposited overnight between January 8, 2004 and January 9, 2004 on Magic

Disposal s transfer station tipping floor

39 Magic Disposal accepted the following amounts of solid waste and

recyclable material (in excess of 125 tons) on the following dates

a 12/10/03 140 52 tons

b 12/12/03 279 87 tons

c 12/19/03 170 29 tons
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40 As a result of its inspection on January 8, 2004, DEP issued a Notice of

Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13. 14, 15f,

and 23 (See Exhibit P-30)

February 27. 2004

41 On February 27, 2004, DEP Inspector Ron Feehan inspected Magic

Disposal

*

42 On February 27, 2004, paste the scale, Magic Disposal had allowed a pile

of bulky wastes (approx 15' high x 45' long x 30' wide) such as construction and

demolition waste and furniture and other objects (solid waste ID Types 13 and 13C) to

be deposited in its outdoors yard, extending into the entrance of the transfer station

building

43 On February 27, 2004, Magic Disposal stored a pile of metal salvage

along a fence, in the transfer station yard, which separates the approved paved facility

from an unpaved area

44 As a result of its inspection on February 27, 2004, DEP issued a Notice of

Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c,

15f, 23 and 26 (See Exhibit P-32)

FINDINGS OF FACT

The findings of fact provided below are those embodied in the NJDEP's closing

submission I have adopted these proposed findings as mine They are well organized,

consistent with my notes and are supported by extensive references to the transcripts

or documents in evidence The presentation of the violations is by date of occurrence

culminating over a two year period beginning February 6. 2002, to December 8, 2004

it also provides factual summaries supporting the basis for the penalty Together with

facts supporting the need for deterrence

10
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A Maaic Disposal's Transfer Station

1 Between January 1, 2002 and January 1, 2005, Magic Disposal operated a solid
waste facility located at Ridge Avenue & Jefferson Ave, Lot 65, Block 1807. Egg
Harbor Twp , Atlantic County, New Jersey, with DEP solid waste ID# 131825
Exh J-1.U1

2 The Magic Disposal solid waste facility was permitted by the Department of
Environmental Protection ('DEP" or "the Department") as transfer staiion and
materials recovery facility Exh J-1, fl2

3 A transfer station is a solid waste facility at which solid waste is transferred from
one solid waste vehicle to another solid waste vehicle for transportation to an off-
site solid waste facility Exh J-1, H3

4 A materials recovery facility (or "MRF") is a solid waste facility such as a transfer
station which is primarily designed, operated and permitted to process a
nonhazardous solid waste stream by utilizing manual and/or mechanical
methods to separate from the incoming waste stream categories of useful
materials which are then returned to the economic mainstream in the form of raw
materials or product of reuse Exh J-1, fl4

B Maaic Disposal's Permit

5 The Department issued a solid waste facility ("SWF") permit to Magic Disposal
on June 7, 1996, which was modified on August 13,1998 Exh J-1, fl5

6 The Department denied renewal of Magic Disposal's SWF permit on January 27,
20G5 and Magic Disposal's SWF at Jefferson & Ridge Avenues is no longer
operational Exh J-1,fl6

7 Magic Disposal's SWF permit allowed it to accept for processing and transfer the
following waste ID types

a ID Type 10 - Municipal Waste (household, commercial, and institutional)

b ID Type 13-Bulky Waste

c ID Type 13C - Construction & Demolition Waste Exh J-1, ^7

8 Condition 12 of Magic Disposal's SWF Permit allowed it to accept solid waste for
processing between 7 00 am and 10 00 pm, Sunday through Saturday Exh J-1,
IB

9 Condition 12 of Magic Disposal's SWF Permit allowed it to process solid waste
between 7 00 am and "0 00 pm, Sunday through Saturday Exh J-1, fl9

11
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10 Condition 13 of Magic Disposal's SWF Permit allowed it to receive a maximum of
125 tons of solid waste and/or source separated recyclable materials each day,
but no more that 696 5 tons of solid waste and/or source separated recyclable
materials each week Exh J-1, H10 This daily tonnage limitation includes both
solid waste and source-separated recyclables N J AC 7 26-2 11 (b) 10

11 Condition 13 of Magic Disposal's SWF Permit allowed solid waste to be
deposited only in areas within its transfer building specifically identified in the
design drawings set forth in SWF Permit Condition 4 Exh J-1, 1J11 See also.
N JA.C 7-26 2B 5(b)2 (" Facilities shall be designed with facility processing,
tipping, sorting, loading, storage and compaction areas located within the
confines of an enclosed building), Exh P-1. Exh. P-58, Exh P-59. page 3
(Response to Comment 4)

12 Condition Nos 4 (the site plan) and 15f of Magic Disposal's permit required the
dumping and processing/handling of cardboard inside the transfer station
building Feehan, Tr1@52-60, Byrne, June 5, 2007, Wayne Norman,
Tr7@26(24)-27(3). Steve Waszen. Tr7@125(15-19) See also. N J A C
7 26 2B 5(b)2

13 Condition 13 of Magic Disposal's SWF Permit required that no solid waste shall
be deposited beyond the confines of the transfer station building Exh J-1,1J12
N_J_AC_7262B5(b)2

14 Condition 13 of Magic Disposal's SWF Permit required Magic Disposal to
"process the amount of solid waste that ts delivered to it on any given operating
day "Exh J-1.fl13

15 Condition 14 of Magic Disposal's SWF Permit stated that, u[n]o solid waste shall
be allowed to remain on the tipping floor overnight" Exh J-1, fl14 N J A C 7 26-
211(b)2

16 Condition 15a of Magic Disposal's SWF Permit required that all solid waste
residue (other than certain recyclable materials) be cleared from the solid waste
facility so that no solid waste remains overnight on the tipping floor Exh J-1,
1J15 N_JA_C_ 7 26-2 11(b)2

17 Condition 15c of Magic Disposal's SWF Permit required that a "movable
concrete barrier or equivalent type of barricade shall be in place when both the
material recovery activities from solid waste and source separated recyclable
material activities are occurring, to physically separate the solid waste tipping,
processing and storage areas" Exh J-1, fl16

18 Condition 15f of Magic Disposal's SWF Permit required that all solid waste
processing and storage shall occur inside the transfer station building Exh J-1,
1117

a See. Exh P-1, Condition 15f ("All processing and storage of solid waste
and all otner related waste processing activities shall be performed within

12
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the confines of the facility property as depicted in the approved
engineering design and as explained is the documents submitted in
support of this permit, referenced in Condition No 4, and is restricted to
the property identified as Block 1807 Lot 65*)
See also. N J A C 7 26 2B 5(b)2.
Exh P-58, Exh P-59, page 3 (Response to Comment 4),
Testimony of Thomas Byrne, June 5, 2007

19

20

21

22

23

Condition 16 of Magic Disposal's SWF Permit allowed "only solid waste
collector/hauler vehicle properly registered with the Department to deliver
and deposit waste at the facility "Exh J-1.H18 N J A C 726-2 11fc)1

Condition 22 of Magic Disposal's SWF permit required. " . the facility systems
and related appurtenances shall, at all times, be kept in proper operating order "
Exh P-1. NJ_AJL 7 26-211(b)6

Condition 23 of Magic Disposal's SWF Permit required "all areas where solid
waste has come in contact shall be washed daily " Exh J-1 . 1119 N J A C 7 26-

Condition 23 of Magic Disposal's SWF Permit required all "facility floor drains,
sumps and catchment basins shall be maintained free of obstruction to facilitate
effluent drainage 'Exh J-1.H20 N J A C 726-2B5-(b)1

Condition 26 of Magic Disposal's SWF Permit required "Air Pollution Control
Equipment shall be in operation during all hours of facility operation " Exh J-
1,1121 N J A C 7 26-2B 5-(b)7

C Magic Disposal Transfer-Station Activities and Permit Violations

February 6. 2002

24 On February 6, 2002. Magic Disposal allowed loads of bulky waste to be
dumped outside of its transfer building, Exh J-1, 1J22

25 Magic Disposal's dumping of bulky waste outside of its transfer station building
violated SWF Permit Condition No 13 Feehan, Tr1@34 (10-23)

26 On February 6, 2002, when it was inspected by DEP and while Magic Disposal
was operating, Magic Disposal did not have its air pollution control equipment
turned on Exh J-1.1J23

27 Magic Disposal's turning off of its air pollution control equipment on February 6,
2003, violated SWF Permit Condition No 26 Feehan, Tr1@36 (8-23)

28 On February 6, 2002, when it was inspected by DEP Magic Disposal's transfer
station building contained bulky wastes which had been stored overnight Exh J-
1.1124

13
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.;

29 The overnight storage of waste at Magic Disposal violated SWF Permit Condition
No 14 Feehan.Tr1@37(16)-38(1)

30 On January 4, 2002, Magic Disposal received solid waste and recyclable
material m excess of 125 tons Exh J-1.1J25

31 The receipt of solid waste and recyclable materials on January 4, 2002, in
excess of 125 tons, violated Magic Disposal's SWF Condition No 13 Feehan,
Tr1@38(2-18).40{1-6)

32 As a result of the February 6, 2002 inspection, DEP issued a Notice of Violation
to Magic Disposal citing violations of Permit Condition Nos 13, 14 and 26 See
Exhibit P-4

April 29. 2002

33 DEP Inspector Ronald Feehan inspected Magic Disposal on April 29, 2002 Exh
J-2. TJ1

34 On April 29. 2002, Magic Disposal had failed to clean its tipping floor from the
prior day's waste handling and processing activities Exh P-5, Feehan, Trl@117
(12-22)

35 Magic Disposal's failure to clean its tipping floor violated Condition 23 of Magic
Disposal's solid waste facility permit Exh P-5, Feehan, Trl@117(23)-122(13)

36 Magic Disposal stored solid waste on its transfer station tipping floor overnight
between the night of April 28, 2002 and the morning of April 29. 2002 Exh P-5,
Feehan, Trl@117(12-22)

37 Magic Disposal's overnight storage of solid waste on its tipping floor on April 28.
2002 violated Condition 14 of Magic Disposal's solid waste facility permit Exh P-
5, Feehan Trl@117(23)-122(13)

38 As a result of the Apnt 29, 2002 inspection, DEP issued a Notice of Violation to
Magic Disposal citing violations of Permit Conditions 14 and 23 See Exhibit P-6
Exh J-2, T2

June 10 2002

39 DEP Inspector Ron Feehan inspected Magic Disposal on June 10, 2002 Exh J-
2-113

14
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40 Magic Disposal, according to its site foreman, stored solid waste on its transfer
station tipping floor overnight between the night of June 9,2002 and the morning
of June 10, 2002. Exh P-7. Feehan, February 8, 2007 '

40 Magic Disposal's overnight storage of solid waste on its transfer station tipping
floor violated Condition 14 of Magic Disposal's solid waste facility permit Exh P-
7, Feehan, February 8,2007

41 On June 10, 2003, in the area on Magic Disposal's site plan designated for
storage of empty containers, Magic Disposal had three 40 cu yd roll off
compactor containers filled with waste Exh P-7, Feehan, February 8, 2007

42 The storage of containers full of waste in the empty storage area site violated
Magic Disposal's SWF Permit Condition No 4 Exh P-7, Feehan. February 8,
2007

43 On June 10, 2002, Magic Disposal had at its facility two solid waste vehicles
loaded with solid waste which were not registered with the Department Exh P-7,
Feehan, February 8, 2007

44 The presence of an unregistered solid waste vehicle at Magic Disposal violated
Condition 16 of Magic Disposal's solid waste facility permit Exh P-7, Feehan,
February 8, 2007

45 As a result of the June 10, 2002 inspection, DEP issued a Notice of Violation to
Magic Disposal for violation of SWF Permit Conditions 14 and 16 See Exh P-8,
Exh J-2.H4

July 31.2002

46

47

48

49

DEP Inspector Ron Feehan inspected Magic Disposal on July 31, 2002 Exh J-
2,fl5

On July 31, 2002 Magic Disposal had dumped a load of cardboard mixed with
solid waste (approximately 10' high x 30' wide x 6' long) outside of its transfer
station building and Magic's workers were removing the solid waste residue from
that cardboard outside of Magic Disposal's transfer station building Exh P-4,
Feehan, February 8, 2007

This outdoor deposit and processing of cardboard with solid waste mixed in
violated with Conditions 4 and 15{f) of Magic Disposal's SWF permit Exh P-9,
Feehan, February 8, 2007

On July 30. 2002, in the area past the fence and improved surface, Magic
Disposal had three piles of dirt mixed with concrete pieces and vinyl sicmg

DEP c d ret orcer a t-anscr pt for February 8 20C7, so DEP wil1 genencally refer to the fact ha:
Ron Feehan testi'eri or February 8. 2007 about the violations between June 10. 2002 nrd July 22, 2033
based on the NJEMS reports ard nspecticn narratives from these dates that were admitted into evidence

15
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pieces, one small pile of tires, and one pile of stone Exh P-9. Feehan. February
8, 2007

50 The piles of dirt mixed with concrete, vinyl siding license, tires, and stones
violated Magic Disposal's SWF Permit Conditions 4 and 15f Exh P-9, Feehan.
February 8. 2007

51 Magic Disposal stored solid waste on its transfer station tipping floor
overnight between the night of July 30, 2002 and the morning of July 31, 2002
See Exh P- 9 (Waszen explained that the cardboard load was dumped outside
because the building door was closed, more waste was on the tipping floor than
had been received that day, and Waszen did not disagree when Feehan said it
was to Waszen's "advantage to clear the tipping floor areas daily to avoid
these violations "), Feehan, February 8, 2007 (66 cu yds of cardboard and solid
waste outside the transfer station and 333 cu yds of solid waste on the tipping
floor)2

52 Magic Disposal's overnight storage of solid waste on its transfer station tipping
floor violated Condition 14 of Magic Disposal's solid waste facility permit Exh P-
9, Feehan, February 8, 2007

53 As a result of DEP's inspection of Magic Disposal on July 31, 2002, it issued a
Notice of Violation to Magic Disposal citing violations of SWF Permit Conditions
4, 14 and 15{f) See Exh P-10 Exh J-2, fl6

September 18. 2002

54

55

56

DEP Inspector Ron Feehan inspected Magic Disposal on September 18, 2002
'Exh J-2.17

On September 18, 2002. Magic Disposal did not use a movable barrier to
separate its cardboard processing area from its solid waste area in its transfer
station building Exh J-1.fl26

Magic Disposal's failure to use a movable barrier to separate its cardboard
processing area from its solid waste area in its transfer station building on
September 18, 2002 violated Magic's SWF Permit Condition No 15c Exh P-11,
Feehan, TM@40(7-19)

57 On September 18, 2002, Magic Disposal stored solid
overnight Exh J-1.1J27

waste on its floor

;ThG cuaic yardage of waste referred to in the Proposed Findings of Fact were either set fonh in Feehan's
inspection narratives, Exhs P-7 ;o P-46, in nis testimony an February 8. 2007, or can be derived
approximately from multiplying the piles of waste or cardboard by 'englh x width x height and (hen divide it
by 27

6



OAL DKT. NO ESW 4763-05

58 The overnight storage of solid waste by Magic Disposal on its transfer station
tipping floor on September 27. 2002 violated Condition 14 of Magic Disposal's
SWF Permit Exh P-11. Feehan. Tr1@40(20}-41(2)

59 Magic Disposal received solid waste and recyclable material at its transfer station
the following amounts (in excess of 125 tons) and on the following dates

a 9/5/02 144 96 tons

b 9/9/02 140 35 tons

c 9/10/02 180 12 tons
Exh J-2, 1J8

60 The receipt of solid waste and recyclable materials on the three dates cited in
the prior paragraph, in excess of 125 tons, violated Magic Disposal's SWF
Condition No 13 Exh P-11, Feehan. February 8, 2007

61 On September 18, 2002, Magic Disposal had two loads of cardboard dumped
outside of its transfer station building Exh P-11, Feehan, February 8, 2007

62 The outdoor dumping of cardboard violated Conditions 4 and 15(f) of Magic
Disposal's SWF permit Exh P-11, Feehan, February 8, 2007

63 On September 18. 2002. Magic Disposal dumped outdoors at its transfer station.
in the area beyond its fence piles of tree stumps, concrete mixed with dirt, tires
wallboard pieces and plastic and wooden pallets Exh P-11, Feehan. February
8. 2007

64 The dumping of poles, tree stumps, concrete mixed with dirt, tires, wallboard
pieces and plastic and wooden pallets beyond Magic Disposal's fence violated
Condition No 4 of Magic Disposal's SWF permit Exh P-11, Feehan, February
8. 2007

65 As a result of the inspection on September 13, 2002, DEP issued a Notice of
Violation to Magic Disposal citing violations of SWF Permit Condition Nos 4, 15f,
15c, 14 and 13 See Exh P- 12, Exh J-2.fl9

January 17. 2003

66

67

68

DEP Inspector Ron Feehan inspected Magic Disposal on January 17. 2003 Exh
J-2,

On January 17, 2003, Magic Disposal violated SWF permit Approval Condition 4
(site plan) Exh J-1. H28, Feehan. Trl@41(3-20)

On January 17, 2003, cardboard and solid waste was deposited on Magic
Disposal's propeny outside its transfer station building Exh J-1 , *|29

17
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69 The outdoor deposit of cardboard and solid waste on Magic Disposal's property
.outside its transfer station building violated its SWF Permit Condition No 13.
Exh P-13, Feehan,Tr1@41(21)-42(12)

70 On January 17, 2003, when DEP inspected it. Magic Disposal's air handler was
not turned on during cardboard processing operations Exh J-1, fl30.

71 Magic Disposals failure to turn on its air handler during cardboard processing
operations on January 17, 2003, violated Magic Disposal's SWF Permit
Condition No 26 Exh P-13, Feehan. Tr1@41(21)-42(13-20)

72 On January 17, 2003, when DEP inspected it, Magic Disposal did not use a
concrete barrier to separate its cardboard recycling area from its solid waste
area inside its transfer station building Exh J-1,1J31

73 Magic Disposal's failure to use a concrete barrier between the solid waste and
recyclable areas violated SWF Permit Condition No 15c Exh P-13, Feehan,
Tr1@42(21H3(7)

74 On January 17, 2003, ID Type 13 solid waste covered by snow (approx 8' high x
20' wide x 20' long) was deposited outside the transfer station building behind
the scale Exh P-13, Feehan, February 8, 2007

75 The deposit of ID Type 13 solid waste outside the transfer station building,
behind the scale, violated Magic Disposal's SWF Permit Condition No 15f, as
did the solid waste and cardboard deposited outside its transfer station building

76 Magic Disposal received solid waste and recyclable material in the following
amounts (in excess of 125 tons) on the following dates

a 12/3/02 140 29 tons

b 12/4/02 138 78 tons

c 12/05/02 130 47 tons

d 12/6/02 136 70 tons

e 12/9/02 147 89 tons

f 12/10/02 243 82 tons

g 12/11/02 155 75 tons

h 12/13/02 22145 tons

i 12/17/02 159 35 tons

j 12/20/02 198 72 tons

18
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k 12/28/02 191 39 tons

I 1/3/03 166 1 tons

m 1/6/03 17701 tons

n 1/8/03 16501 tons

o 1/10/03 15062 tons
Exh J--2.H11

77 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-13 Feehan, February 8, 2007

78 As a result its inspection on January 17, 2003, DEP issued a Notice of Violation
to Magic Disposal citing violations of SWF Permit Conditions 4, 15f. 26, 15c and
13 See Exh P-14, Exh J-2,fl2

March 7. 2003

79 DEP Inspector Ron Feehan inspected Magic Disposal on March 7, 2003 Exh J-
2. 1T1 3

80 On March 7, 2003, when DEP inspected it, Magic Disposal had allowed waste to
be deposited beyond the confines of its transfer station building Exh J-1, fl32

81 Magic Disposal's dumping of waste outside its transfer station building, as set
forth m Exh J-1 (H32) violated Condition Nos 4, 13 and 15f of Magic Disposal's
SWF permit Exh J-2, 1J14, Feehan, Trig 43 (8-18)

82 On March 7, 2003, when the Department inspected it, Magic Disposal did not
provide a movable barrier between its transfer station waste processing area and
its recycling area Exh J-1,

83 On March 7, 2003, Magic Disposal violated SWF Permit Condition No 15c when
it did not provide a movable barrier between its transfer station waste processing
area and its recycling area Exh P-1 5, Feehan, Tr1@43 (19)-44(4)

84 On March 7. 2003, when DEP inspected it, Magic Disposal was not operating its
transfer station air handler while workers were processing material inside the
building Exh J-1, 1134

85 On March 7, 2003, when Magic Disposal was not operating its transfer station air
handler while workers were processing material inside the building, Magic
Disposal violated SWF Permit Condition No 26 Exh P-1 5. Feehan, Tr1@44 (5-
16)
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86. On March 7, 2003, Magic Disposal loaded ID Type 13 solid waste from the yard,
outside of Magic Disposal's transfer station building, into a transfer trailer Exh
P-15, Feehan, February 8, 2007

87 The outdoor deposit and then loading of ID Type 13 waste into a transfer trailer
violated Magic Disposal's SWF Permit Condition Nos 4, 13, and 15f Exh P-15,
Feehan. February 8, 2007

88 On March 7, 2003, Magic Disposal stored two trailers containing a mixture of
waste ID Types 10 and 13 in the area on the site plan designated for empty
containers Exh P-15, Feehan, February 8 2007

89 The storage of trailers containing solid waste in the area designated for empty
containers violated Magic Disposal's SWF Permit Condition Nos 4, 13 and 15f
Exh P-15, Feehan, February 8, 2007

90 On March 7, 2003, Magic Disposal deposited a pile of concrete on the ground
beyond its facility fence Exh P-15, Feehan, February 8, 2007

91 Depositing concrete on the ground outside its transfer station fence violated
Condition Nos 4, 13 and 15f of Magic Disposal's SWF permit Exh P-15.
Feehan, February 8, 2007

92 From the evening of March 6, 2003 until the morning of March 7, 2003. Magic
Disposal stored ID Type 13 waste overnight on its transfer station tipping floor
Exh P-15 (Magic had waste on its tipping floor even though it had not received
any waste as of the time of the inspection, there was approximately 160 cu yds
of cardboard-outside the-transfer station, Type 13 solid waste was being loaded
into a truck outside the transfer station. "Waszen advised [Feehan] that he
was [catching] up on disposing of waste which had accumulated at the facility
as a result of recent snow .', and 2/3rds of the tipping floor was covered with
waste, from the "bay next to the top loading ramp into the area where the
cardboard/paper processing activities occur"), Feehan. February 8, 2007

93 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated Magic Disposal's SWF permit condition No 14 Exh P-15, Feehan,
February 8, 2007

94 Magic Disposal received solid waste and recyclable material in the following
amounts (in excess of 125 tons) on the following dates

b

c

d
Exh J-2,fl15

2/13/03 149 44 tons

2/22/03 170 26 tons

2/24/03 135 24 tons

3/01/03 14321 tons
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95 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-15. Feehan, February 8, 2007

96 On March 7, 2003, when the Department inspected it, Magic Disposal's transfer
station tipping floor dram was covered with waste Exh P-15, Feehan, February
8. 2007.

97 The covering of Magic Disposal's tipping floor dram violated Magic Disposal's
SWF Permit Condition No 23 Exh P-15. Feehan, February 8, 2007

98 As a result of DEP's inspection on March 7, 2003, it issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c.
15f? 23 and 26 See Exh P-16, Exh J-2, If16

May 16. 2003

99 DEP Inspector Ron Feehan inspected Magic Disposal on May 16, 2003. Exh J-
2 1(17

100 On May 16, 2003, when DEP inspected it, Magic Disposal was not using a
movable barrier to separate solid waste from recyclable materials Exh J-1,1J35

101 On May 16, 2003, when Magic Disposal was not using a movable barrier to
separate solid waste from recyclable materials, it violated SWF Permit Condition
No 15c Exh P-17. Feehan, Tr1@44{17)-45(2)

102 On May 16, 2003, Magic Disposal piled loose cardboard (approx 10' high x 40*
wide x 60' long or 888 cu yds) in the transfer statton yard area outside the
transfer station bay where cardboard is sorted and baled Exh P-17, Feehan,
February 8, 2007

103 On May 16, 2003, Magic Disposal also dumped a large pile of mostly ID Type 13
and ID 13C solid waste (500 cu yds) in the yard area outside the transfer
station building Exh P-17, Feehan, February 8, 2007

104 On May 16, 2003, Magic Disposal had piled dirt mixed with wood, dirt mixed with
concrete, mattresses and tires outside of the paved/fenced area on its site plan
Exh P-17, Feohan, February 8, 2007

105 Magic Disposal's piling of loose cardboard and ID Type 13 and 13C solid waste
outside the transfer station building, and the dirt, wood, concrete, mattresses and
tires outside the paved/fenced area, violated Magic Disposal's SWF Permit
Approval Condition Nos 4,13 and 15f Exh P-17, Feehan, February 8, 2007

106 Between the evening of May 15 and the morning of May 16, 2003, Magic
Disposal stored solid waste overnight on its transfer station tipping floor Exh P-
17 (500 cu yds of waste outside the transfer station, approx. 888 cu yds of
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cardboard outdoors, only one load of waste delivered that morning, "tipping floor
totally consumed with waste piled approximately 10' in height", Wayne Douglas
explained that "grappler equipment could not use the tipping floor while the
concrete cured"), Feehan, February 8, 2007

107 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated Magic Disposal's SWF permit condition No 14 Exh P-17, Feehan,
February 8, 2007

108 Magic Disposal received the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates*

a May 5, 2003 - 283 21 tons

b May 6, 2003 -147 87 tons
Exh J-2.1J18

109 The receipt of solid waste and recyclable materials on the dates cited in the pnor
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-17, Feehan, February 8, 2007

110 On May 16, 2003, the tipping floor area was totally covered with waste piled
approximately 10' high and spilling outside into the yard area and covering the
drains at the entrance to the transfer station tipping floor Exh P-17, Feehan,
February 8, 2007

111 The covering of the drains violated Magic Disposal's SWF Permit Condition No
23 Exh P-17,-Feehan, February 8, 2007

112 The waste spilling out from inside the transfer station tipping floor violated Magic
Disposal's SWF Permit Condition Nos 4 and 15f Exh P-17, Feehan. February
8,2007

113 As a result of DEP's inspection on May 16, 2003, it issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14,15c, 15f
and 23 See Exh P-18, Exh J-2.fl19

July 22. 2003

114 DEP Inspector Ron Feehan inspected Magic Disposal on July 22, 2003 Exh J-
2.1(20

115 On July 22. 2003. there was a pile of loose cardboard (approximately 12* high x
30' wide x 50' long or 600 cu, yds) dumped in Magic Disposal's yard near the
scale house outside the transfer station building Exh P-19. Feehan, February
8, 2007

116 On July 22, 2003, just Magic Disposal's scale, a pile of solid waste ID Types 13
and 13C (approximately 15' high x 40' wide x 150* long or 3000 cu yds) was
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dumped in Magic Disposal's yard outside its transfer station building Exh P-19
Feehan, February 8, 2007

117 The waste and cardboard dumped in Magic Disposal's yard outside its transfer
station building violated Magic Disposal's SWF Permit Approval Condition Nos
4,13 & 15f Exh P-19, Feehan, February 8, 2007

118 On July 22, 2003, outside of Magic Disposal's fenced/paved area, Magic
Disposal had piles of.

a concrete slabs and smaller pieces mixed with dirt (approx 6' high x 10'
wide x 60' long),

b wood, stumps, tree parts and dirt (approx 6' high x 10' wide x 40* long),
c tires (approx 5' high x 10' wide x 30' long), and
d Magic also had a full, tarped 100 cubic yard transfer, a full untarped 100

cubic yard transfer trailer and another transfer trailer containing solid
waste

Exh P-19, Feehan. February 8, 2007

119 The solid waste described in the prior paragraph, stored outside of Magic
Disposal's fenced/paved area, violated Magic Disposal's SWF permit condition
Nos 4and15f Exh P-19, Feehan. February 8. 2007

120 On July 23. 2003, Magic Disposal had 12 bales of newspaper on the transfer
station floor, but no barrier was present separating solid waste from recycling
activities in the transfer station building Exh P-19, Feehan, February 6, 2007

121 The absence of a barrier between solid waste and recycling activities violated
Magic Disposal's SWF Permit Condition 15c Exh P-19, Feehan, February 8,
2007

122 On July 22, 2003, Magic Disposal did not clean its transfer station tipping floor
Exh P-19, Feehan, February 8, 2007

123 Magic Disposal's failure to clean its transfer station tipping floor violated its SWF
Permit Condition No 23 Exh P-19, Feehan, February 8, 2007

124 Between the evening of July 21 and the morning of July 22, 2003, Magic
Disposal stored solid waste overnight on its transfer station tipping floor Exh P-
19 (only 30 cu yds of waste delivered before inspection, 600 cu yds of
cardboard and 3000 cu yds of solid waste outside the transfer station building,
290 cu yds of waste indoors, "waste deposited outside the building blocked the
entrance to the tipping floor"), Feehan, February 8, 2007

125 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-19, Feehan, February 8,
2007
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126 Magic Disposal received the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates*

a July 15, 2003 -294 39 tons,

b July 17, 2003-432 10 tons,

c July 18, 2003 -259 02 tons
Exh J-2.H21

127 The receipt of solid waste and recyclable materials on the dates cited in the pnor
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-19, Feehan, February 8, 2007

128 As a result of DEP's inspection on July 22, 2003, it issued a Notice of Violation to
Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c, 15f
and 23 See Exh P-20. Exh J-2,1J22

September 9. 2003 3

129 On September 9. 2003, DEP Inspector Ron Feehan inspected Magic Disposal
Exh J-2.H23

130 On September 9, 2003, Magic Disposal failed to provide a movable barrier in its
transfer station building to separate solid waste activities from source separated
recyclable material activities Exh J-1,fl36

131 On September 9, 2003, when Magic Disposal was not using a movable bamer to
separate solid waste from recyclable materials, it violated SWF Permit Condition
No 15c Exh P-21, Feehan, Trl@45(3-14)

132 On September 9, 2003, a pile of loose cardboard was dumped outside the
transfer station building in a pile 10' high x 30' wide x 50' long (appro* 555 cubic
yards). Magic Disposal workers were manually separated non-recyclable
materials from the pile of solid waste The cardboard was piled against bales of
solid waste such as mixed plastic and paper Exhs P-21; Exhs P22A-22C
(pictures)

133 The removal of non-recyclable materials from the pile of loose cardboard, on
September 9, 2003, violated Magic Disposal's SWF permit approval conditions 4
and15f Exh P-21

134 On September 9, 2003, outside the transfer station building and oast Magic
Disposal's scale, Magic Disposal piled solid waste ID Types 13 and 13C with the

3On March 22, 2C07 the parties agreed to use Ron Feehan's inspection reports ana Compliance
Evaluat.or Reports as his drect testimony fo- a'l violation oates from Sectertber 5 2C03 through
Decercber 8, 2004 DEP wil trus be relying on those -eports as i*s evidence of the occurrence of those
dates violarors and the perT.it condit.ons which were violated by Magic's conauct
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approximate dimensions of 12' high x 50' wide x 160' long {approx 3555 cubic
yards) During DEP's inspection, vehicles delivered solid waste to Magic
Disposal which was placed on the pile referenced in the prior sentence and then
waste was taken from this pile and placed into solid waste vehicles for off-site
disposal Exh. J-2,1J24 See also. Exh P-22A. P-22E. P-22P & P-22Q (pictures)

135 The outdoor piling, dumping and loading of solid waste referenced in the prior
sentence violated Conditions 4, 13 and 15f of Magic Disposal's SWF permit
Exh P-21

136 On September 9, 2003. outside of Magic Disposal's fenced/paved area. Magic
Disposal had piles of

a concrete slabs and smaller pieces mixed with dirt (approx 6' high x 10'
widex 100' long),

b. wood, stumps, tree parts and dirt (approx 6' high x 10' wide x 50' long),
c tires (approx 5' high x 10' wide x 30* long),
d several mobile homes beyond repair (ID Type 13 solid waste), and
e Magic also had a full, unmarked self-contained compactor roll-off box and

one transfer trailer containing waste

Exh J-2, ^125 See also Exhs P-22F to P-22O (pictures)

137 The solid waste described in the pnor paragraph, stored outside of Magic
Disposal's fenced/paved area, violated Magic Disposal's SWF permit condition
Nos 4. 13 and 15f Exh J-2,^26

,138 -Magic Disposal accepted the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates

a August 2. 2003 -134 65 tons

b August 8, 2003 -162 98 tons

c August 11, 2003 -150 39 tons

d August 12 2003-410 10 tons

e August 14 2003 -185 3 tons

f August 16, 2003 -144 42 tons

g August 20, 2003 - 271 90 tons

h August 22, 2003 - 280 37 tons

i August 27, 2003 -198 33 tons

j August 28, 2003 -156 74 tons
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Exh J-2.H27

139 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-21

140 Between the evening of September 8, 2003 and the morning of September 9,
2003, Magic Disposal stored solid waste overnight on its transfer station tipping
floor Exh P-21 (Only 90 cu yds of waste dumped before inspection, 555 cu
yds of cardboard and 3555 cu yds of Types 13 and 13C dumped on the
pavement outside the transfer station, "waste deposited outside the building
blocked the entrance to the tipping floor inside the building as well as the transfer
trailer loading area inside the building") Exh P-22A, P-22P, P-22Q (pictures)

141 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-21

142 On September 9, 2003, a chain link fence which separated the approved paved
area for solid waste from the unpaved, unapproved area on Magic Disposal's
property was knocked down by scrap metal (as previously noted in the July 22,
2003 inspection report, Exh P-19) Exh P-21, P-22F, P-221 (pictures).

143 The knocked-down chain link fence violated Magic Disposal's SWF Permit
Condition No 22 Exh P-21

144 Due to the failure by Magic Disposal to remove solid waste from its tipping floor
on the evening of September 8, 2003, it failed to wash down its transfer station
tipping floor Exh P-21

145 The failure by Magic Disposal to wash down its transfer station tipping floor on
September 8, 2003 violated Magic Disposal's SWF Permit Condition No 23
Exh P-21

146 As a result of its inspection on September 9, 2003 DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13,
14. 15c,15f,22and23 See Exh P-23, Exh J-2. fl28

October 9. 2003

147 DEP Inspector Ron Feehan inspected Magic Disposal on October 9, 2003 Exh
J-2.1J29

148 On October 9, 2003, Magic Disposal was not using a movable barrier to separate
waste from recycling activities inside Magic Disposal's transfer station building
Exh J-1.H37

149 On October 9, 2003. when Magic Disposal was not using a movable barner to
separate solid waste from recyclable materials, it violated SWF Permit Condition
No 15c Exh P-24, Feehan. Tr1@ 45(15-25)
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150 On October 9, 2003, a pile of loose cardboard (approx 10' high x 40' wide x 40'
long or 592 cu yds) was deposited outside Magic Disposal's transfer station
building, and partially covered several bales of cardboard Exh. P-24, P-25B
(picture)

151 The pile of loose cardboard deposited outside Magic Disposal's transfer station
building violated Magic Disposal's SWF Permit Condition 4 and 15f Exh P-24

152 On October 9, 2003. past Magic Disposal's scale and leading up to the entrance
to the transfer station building a pile of ID Type 13 solid waste was deposited
outside of Magic Disposal's transfer station building Solid waste was being
added to this pile and some of the pile was being loaded, while outside to
transfer trailers Exh P-24. P-25B (pictures)

153. On October 9, 2003, Magic Disposal had deposited a new pile of waste ID Type
13/13C, from the Naval Air Force Base, (approx 12' high x 50' wide x 60' long
1333 cu. yds) outside its transfer station building Exh P-24, P-25A, P-25C
(pictures)

154 The outdoor storage and handling of waste set forth tn the two prior paragraphs
violated Magic Disposal's SWF Permit Condition Nos 4,13 and 15f Exh P-24

155 On October 9. 2003, outside of Magic Disposal's fenced/paved area, Magic
Disposal had piles of

a concrete pieces mixed with dirt (approx 6' high x 10' wide x 100' long),
b wood,~stumps. tree parts and dirt (approx 6' high x 10' wide x 50' long),
c tires (approx 5' high x 10' wide x 30' long),
d 11 house trailers in various stages of disrepair, and
e Magic also had a full, tarped 100 cubic yard transfer trailer and a 40 cu

yd roll off container with debris in it
Exh P-24, P-25C, P-25D (pictures)

156 The waste described in the pnor paragraph violated Magic Disposal's SWF
Permit, Conditions 4,13 and 15f Exh P-24

157 Magic Disposal accepted the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates

a September 4, 2003 -132 77 tons-

b September 9, 2003 -127 08 tons

c September 13. 2003 - 348 15 tons

d September 18, 2003 -146 75 tons

e September 19, 2003 -157 73 tons
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f September 23,2003 - 394 54 tons

g September 26, 2003 -167 47 tons
Exh J-2.U30

158. The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-24

159 Between the evening of October 8, 2003 and the morning of October 9, 2003,
Magic Disposal stored solid waste ID Type 13/13C overnight on its transfer
station tipping floor, and this waste had been on the transfer station tipping floor
since the prior month's inspection Exh P-24 (only 140 cu yds of waste
delivered prior to inspection, 592 cu yds of cardboard and at least 1333 cu yds
of waste were dumped outside the transfer station, "waste observed
inside the building appeared to be the same waste as observed in last
inspection"). P-25A-P25D (pictures)

160 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-24

161 Due to the failure by Magic Disposal to remove solid waste from its tipping floor
on the evening of October 8, 2003, it also failed to wash down its transfer station
tipping floor Exh P-24

162 The failure by Magic Disposal to wash down its transfer station tipping floor on
September 8, 2003 violated Magic Disposal's SWF-Permit Condition No 23
Exh P-24

163 On October 9, 2003, Magic Disposal failed to maintain a chain link fence which
separated the approved paved area for solid waste from the unpaved,
unapproved area on its property Exh P-24

164 The knocked down chain link fence at Magic Disposal violated SWF Permit
Condition No 22 Exh P-24

165 As a result of its inspection on October 9, 2003, DEP issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c,
15f,22and23 See Exh P-26

October 23. 2003

166 On October 23, 2003. DEP Inspectors Ron Feehan and Bob Harkm inspected
Magic Disposal Exh J-2,1J31

157 On October 23, 2003, solid waste was dumped outside the confines of Magic
Disposal's transfer station building Exh J-LflSB See also Exhs P-61Cto61-F
(pictures)
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168 Magic Disposal violated SWF Permit Condition Nos 4, 13 and 15f when it
dumped solid waste outside the confines of its transfer station building on
October 23. 2003 Exh P-27. Feehan, TM@48(11-25)

169 On October 23, 2003, when DEP inspected it, Magic Disposal was not
maintaining a movable barrier in place to separate recycling and solid waste
activities Exh J-1, fl39

170 On October 23, 2003, when Magic Disposal was not using a movable barrier to
separate solid waste from recyclable materials, it violated SWF Permit Condition
No 15c Exh. P-27, Feehan. Tr1@49(i-9)

171 On October 23, 2003, a pile of loose cardboard was deposited outside Magic
Disposal's transfer station building and workers were pulling and sorting
cardboard from this pile and then the cardboard was taken inside its building to
be baled Exh P-27, Exh P-61A (picture).

172 The pile of loose cardboard outside Magic Disposal's transfer station building
violated Magic Disposal's SWF Permit Condition Nos 4 and 15f Exh P-27

173 On October 23. 2003. a chain link fence which separated the approved paved
area for solid waste from the unpaved, unapproved area on Magic Disposal's
property was knocked down by scrap metal (as previously noted in the July 22,
2003 inspection report, Exh P-19) Exh P-27

174 The knocked-down chain link fence violated Magic Disposal's SWF Permit
Condition No 22 Exh P-27

175 On October 23, 2003, in the area outside of Magic Disposal's fenced/paved
area, Magic Disposal had piles of

a concrete pieces mixed with dirt (approx 6' high x 10* wide x 100' long),
b wood, stumps, tree parts and dirt (approx 6* high x 10' wide x 50' long),

and
c eleven house trailers in various stages of disrepair
Exh P-27

176. The waste described in the onor paragraph violated Magic Disposal's SWF
Permit, Conditions 4.13 and 15f Exh P-27

177 Magic Disposal accepted the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates

a October 10, 2003 - 311 6 tons

b October 11, 2003 -168 36 tons

c October 17, 2003 - 211 33 tons
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d October 20. 2003 - 204 12 tons
Exh J-2,fl32

*78 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-27

179 Between the evening of October 22, 2003 and the morning of October 23, 2003,
Magic Disposal stored ID Type 13/13C solid waste overnight on its transfer
station tipping floor and the solid waste on the tipping floor was the same as was
on Magic Disposal's transfer station tipping floor at the October 9, 2003
inspection Exh P-27 ("Waszen also stated that some of the waste previously
stored in the building had been removed *). Exhs P-61E, P-61F

180 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-27

181 Due to the failure by Magic Disposal to remove all solid waste from its tipping
floor on the evening of October 22, 2003, it also failed to wash down its transfer
station tipping floor Exh P-27

182 The failure by Magic Disposal to wash down its transfer station tipping floor on
October 22, 2003 violated Magic Disposal's SWF Permit Condition No 23 Exh
P-27

183 As a result of its inspection on October 23, 2003, DEP issued a Notice of
Violation .to Magic-Disposal for violations of-SWF Permit Condition Nos 4, 13.
14, 15c, 15f, 22 and 23 See Exh P-28, Exh J-2, T33

January 8. 2004

184 On January 8, 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh
J-2. U34

185 On January 8, 2004, cardboard was deposited and loaded at Magic Disposal in
trailers outside the transfer station building Exh J-1, K40

186 On January 8, 2004, when cardboard was deposited and loaded at Magic
Disposal in trailers outside the transfer station building, it violated SWF Permit
Condition No 15f Exh P-29, Feehan. Tr"@49(10-25)

187 On January 8, 2004, solid waste was dumped outside Magic Disposal's transfer
station building in an unapproved area Exh J-1.H41

188 The backlog of solid waste caused by the New Years holiday season violated
Magic Disposals SWF Permit Condition 13 Exh J-2, ^37
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189 On January 8. 2004, when Magic Disposal deposited and loaded cardboard in
trailers outside the transfer station building (Exh J-1, fl40) and when solid waste
was dumped outside Magic Disposal's transfer station building in an unapproved
area (Exh J-1, fl41), Magic Disposal violated its SWF Permit condition Nos 4
and 15f Exh J-2,1J35, Feehan, Trl@50(5-15)

190 Due to a backup caused by the New Years holiday season, solid waste had been
deposited overnight between January 8, 2004 and January 9. 2004 on Magic
Disposal's transfer station tipping floor Exh. J-2,1136, 38

191 The overnight storage of solid waste on Magic Disposal's transfep station tipping
floor violated Magic Disposal's SWF permit condition No 14 Exh P-29

192 On January 8, 2004, Magic Disposal loaded a 100 cu. yd transfer trailer with ID
Type 13 waste outside the transfer station building doorway Exh P-29

193 The outdoor loading of a transfer trailer with Type 13 solid waste violated Magic
Disposal's SWF Permit Condition No 15f Exh P-29

194 On January 8, 2004, in the area outside of Magic Disposal's fenced/paved area,
Magic Disposal had piles of

a concrete pieces mixed with dirt (in a pile smaller than the prior pile
measuring approx 6' high x 10' wide x 100' long), and

b four house trailers in various stages of disrepair
Exh P-29

195 The waste described in the prior paragraph-violated Magic Disposal's SWF
Permit, Conditions 4, 13and15f Exh P-29

196 Magic Disposal accepted the following amounts of solid waste and recyclable
material (in excess of 125 tons) on the following dates

a December 10, 2003 -140 52 tons .

b December 12. 2003 - 279 87 tons

c December 19, 2003 -170 29 tons
Exh J-2 1139

197 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons violated Magic Disposal's SWF Condition No
13 Exh P-29

198 On January 8. 2004, Magic Disposal placed a 40 cu yd compactor box
containing bulky waste (ID Type 13) and a 20 cu yd roll off partially Billed with
bulky waste (ID Type 13) in an area of its transfer station yard designated on its
site plan for storage of empty containers Exh P-29
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199 The storage of containers with solid waste in an area designated for storage of
empty containers violated Magic Disposal's SWF Permit Condition No. 4. Exh P-
29

200 On January 8. 2004. solid waste at Magic Disposal was deposited on top of the
transfer station floor dram grates which obstructed those drains Exh P-29

201 The obstruction of the floor drains violated Magic Disposal's SWF Permit
Condition No 23. Exh P-29

202 As a result of its inspection on January 8, 2004 DEP issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4,13,14,15f, and
23 See Exh P-30, Exh J-2,1J40

February 27. 2004

203 On February 27, 2004, DEP Inspector Ron Feehan inspected Magic Disposal
Exh J-2.H41

204 On February 27, 2004, Magic Disposal failed to use a movable barrier to
separate solid waste activities from recycling activities inside its transfer station
building Exh J-1.1J42

205 On February 27, 2004, Magic Disposal's failure to use a movable barrier to
separate solid waste activities from recycling activities inside its transfer station
building violated SWF Permit Condition No 15c Exh P-31, Feehan. Tr@50(16)-
51(2)

206 On February 27. 2004, cardboard was deposited and sorted on Magic Disposal's
property outside its transfer station building Exh J-1, 1J43

207 On February 27, 2004, when cardboard was deposited and sorted on Magic
Disposal's property outside its transfer station building that violated SWF Permit
Condition Nos 4and15f Exh P-31, Feehan, Tr1@51(3-16)

208 On February 27, 2004, when DEP inspected it, Magic Disposal's transfer station
air handler was not in use Exh J-1.1J44

209 On February 27, 2004, when Magic Disposal's transfer station air handler was
not in use, it violated SWF Permit Condition No 26 Exh P-31, Feehan,
Tr1@51(20)-52(4)

210 On February 27, 2004. past the scale. Magic Disposal had allowed a pile of bulky
wastes (approx 15' high x 45' long x 30' wide) such as construction and
demolition waste and furniture and other objects (solid waste ID Types 13 &
13C) to be deposited in its outdoors yard, extending into the entrance of the
transfer station building Exh J-2,1J42
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The outdoor deposit of C&D waste and furniture violated Magic Disposal's SWF
Permit Condition Nos 4,13, and 15f Exh P-31.

On February 27, 2004. Magic Disposal placed a 30 cu yd roll-off container in an
area of Magic's property designated on its site plan for empty containers This
roll-off contained bulky waste (ID Type 13) Exh P-31.

The storage of a container with solid waste in an area designated for empty
containers violated Magic Disposal's SWF Permit Condition No 4 Exh P-31

On February 27, 2004, in the area outside of Magic Disposal's fenced/paved
area, Magic Disposal had piles of

concrete pieces mixed with dirt (in a pile smaller than the prior pile
measuring approx 5' high x 10' wide x 50' long),
dirt mixed in with a few tree stumps, and
a 100 cu yd transfer trailer filled with bulky waste

b
c
Exh P-31

The waste described in the prior paragraph violated Magic Disposal's SWF
Permit, Conditions 4.13 and 15f Exh P-31

On February 5, 2004, Magic Disposal received 139 79 tons of solid waste and
recyclable material Exh P-31

The receipt of solid waste and recyclable materials on February 5, 2004 in
excess of 125 tons violated Magic Disposal's SWF Condition No 13 Exh P-31.

Between the evening of February 26, 2004 and the morning of February 27,
2004, Magic Disposal stored solid waste overnight on its transfer station tipping
floor Exh P-31 (Only one 30 cu yd. load of solid waste was received before
Feehan's arrival, but 44 cu yds of cardboard and 77 cu yds of waste were
stored outside the transfer station building, but enough waste and cardboard was
on the tipping floor that it extended to cover the floor grates leading outdoors)

The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-31

On February 27, 2004, during DEP's inspection, solid waste was deposited on
top of floor drain grates on Magic Disposal's transfer station tipping floor and that
solid waste clogged those drains Exh P-31

The obstruction of the floor dram grates violated Magic Disposal's SWF Permit
Condition No 23 Exh P-31

As a result of its inspection on February 27, 2004. DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13,
14. 15c. 15f, 23 and 26 See Exh P-32, Exh J-2, H44
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March 31. 2004

223 On March 31, 2004, DEP Inspector Ron Feehan inspected Magic Disoosal Exh
P-33

224 On March 31, 2004, Magic Disposal failed to utilize a movable barrier to separate
solid waste from recycling activities Exh J-1,fl45

225 On March 31, 2004, when Magic Disposal failed to utilize a movable barrier to
separate solid waste from recycling activities, ft violated SWF Permit Condition
No 15c Exh P-33 Feehan, Tr1@52(5-13)

226 On March 31, 2004, cardboard was deposited on Magic Disposal's property
outside its transfer station building Exh J-1. fl 46, and the pile was
approximately 222 cu yds Exh P-33

227 On March 31, 2004, when Magtc Disposal deposited cardboard outside its
transfer station building, Magic Disposal violated Conditions 4 and 15f of its SWF
Permit Feehan, Tr1@ 66(10-20) This cardboard dumped outside was also
manually sorted by Magic Disposal workers and taken inside the transfer station
by a front end loader Exh P-33

228 On March 31, 2004, past the scale. Magic Disposal had deposited outside the
transfer station doors a pile of bulky wastes such as construction and demolition
waste and furniture (ID Type 13/13C) and dry ID 10 waste such as plastic
lapcrox 12' high x 50' long x 30' wide 400 cu, yds} Magic Disposal had
positioned equipment to load a transfer trailer with this waste, outside of the
transfer station Exh P-33

229 The deposit and handling of solid waste outside the transfer station doors
violated Magic Disposal's SWF Permit Condition Nos 4,13 and 15f Exh P-33

230 On March 31, 2004, in Magic Disposal's outside yard area designated for empty
container storage, Magic Disposal stored a 30 cu yd roll-off container with
mattresses, wood and plastic (ID Type 13), and a pile of aluminum (approx 5'
high x 12'wide x 10'long) Exh P-33

231 The outdoor storage of waste and aluminum in the area designated for empty
containers violated Magic Disposal's SWF Permit Condition No 4 Exh P-33

232 On March 31, 2004, in the area for empty containers, Magic Disposal stored a 30
cubic yard container with mattresses, wood and plastic and a pile of metal
salvage (approx 5'high x 12'wide x 10'long) Exh P-33

233 The pile of metal salvage and the 30 yd container with C&D waste violated
Magic Disposal's SWF Permit Condition No 4 Exh P-33

234 On March 31, 2004, in the area outside of Magic Disposal's fenced/paved area,
Magic Disposal had piles of
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a concrete pieces mixed with dirt (approx 4 5* high x 5' wide x 40' long),
b dirt mixed in with debris (3 piles),
c tires (approximately 3' high x 10' wide x 10' long),
d alOOcu yd transfer trailer full of ID Type 13 waste (tarped)
e a 100 cu yd transfer trailer half-filled with ID Type 10 & 13 waste

(untarped), and
f and one 100 cu yd transfer trailer full of ID Types 10 and 13 solid waste
Exh P-33

i.

235 The waste described in the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permit,
Conditions 4 and 13 Exh P-33

236 Magic Disposal received solid waste and recyclable material at its transfer station
in the following amounts (in excess of 125 tons) on the following dates

a March 4, 2004 147 68 tons,

b March 8. 2004 139 49 tons,

c March 15. 2004 165 11 tons,

d March 17.2004 144 16 tons,

e March 24, 2004 127 50 tons,

f March 26, 2004 14371 tons.
Exh P-33

237 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13, Exh P-33

238 On March 31, 2004, Magic Disposal deposited solid waste on top of floor dram
grates on its transfer station tipping floor which clogged its drains Exh P-33

239 The waste deposited on Magic Disoosal's drain grates violated Magic Disposal's
SWF Permit Condition No 23 Exh P-33

240 On March 31, 2004, when DEP was inspecting Magic Disposal, Magic Disposal
turned off its air handler while solid waste processing activities were occurring in
the transfer station building Exh P-33

241 The turned off air handler violated Magic Disposal's SWF Permit Condition No
26 Exh P-33

242 Magic Disposal stored solid waste on its transfer station tipping floor overnight
between the night of March 30, 2004 and the morning of March 31 2004 Exh
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P-33 (Only 30 cu yds of waste had arrived before Feehan's inspection but 222
cu yds of cardboard and 666 cu yds a* waste were stored outside the transfer
station, with the solid waste extending "into the entrance to the tipping floor"
Waszen referred to the pile of waste outside the building as "Mount Magic'
There were 222 cu feet of cardboard and 400 cu yds of waste on the tipping
floor dunng the inspection)

243 The overnight storage of solid waste by Magic Disposal on its transfer station
tipping floor violated Condition 14 of Magic Disposal's SWF Permit Exh P-33

244 As a result of its inspection on March 31, 2004, DEP issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c,
15f,23and26 See Exh P-34

May 5 2004

245 On May 5, 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh P-
35

246 On May 5, 2004, Magic Disposal failed to use a movable barrier to separate
recycling activities from solid waste operations Exh J-1.fl47

247 On May 5, 2004, when Magic Disposal failed to use a movable bamer to
separate recycling activities from solid waste operations, it violated SWF Permit
Condition No 15c Exh P-35, Feehan, Tr1@ 71 f 12-19)

248 On May 5, 2004, Magic Disposal failed to use its air handler while processing
cardboard at its baler Exh J-1, ff48

249 On May 5, 2004. when Magic Disposal failed to use its air handler while
processing cardboard at its baler, it violated SWF Permit Condition No 26 Exh
P-35, Feehan. Tr1@ 72(16-21)

250 On May 5, 2004, a pile of cardboard (approx 10' high x 40' wide x 35' long, 518
cu yds) was dumped outside of Magic Disposal's transfer station building and
was being taken inside the transfer station building via a loader and placed in the
baler unit Exhs P-35, P-37

251 The outdoor dumping of cardboard by Magic Disposal and transfer of it indoors
violated Magic Disposal's SWF Permit Condition Nos 4and15f Exh P-35

252 On May 5, 2004, a Magic Disoosal roll-off truck dumped cardboard onto the
ground outside of Magic Disposal's transfer station building (and onto the pile
referenced two paragraphs above) Exhs P-35, P-37

253 The outdoor dumping of cardboard violated Magic Disposal's SWF Permit
Condition Nos 4and15f Exh P-35
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254 On May 5, 2004. outdoors past the scale. Magic Disposal had a pile of 10 Type
13 waste (C&D waste, furniture and mattresses) and dry ID 10 waste (eg
plastic, bagged waste) outside its transfer station building (approx 15' high x
120' long x 75' wide) which extended to the entrance of the transfer station
building Exhs P-35 P-37

255 The outdoor storage of ID Type 10 and 13 waste violated Magic Disposal's SWF
Permit Condition Nos 4.13 and 15f Exh P-35

256 On May 5, 2004, near the pile referenced two paragraphs above, Magic Disposal
had a second pile of ID Type 13 waste (C&D waste furniture and mattresses)
and dry ID 10 waste (eg plastic bagged waste) outside its transfer station
building (approx 12'high x 35'long x 25'wide) Exhs P-35, P37

257 The outdoor storage of ID Type 10 and 13 waste violated Magic Disposal's SWF
Permit Condition Nos 4,13 and 15f Exh P-35

258 On May 5. 2004, in the area designated in Magic Disposal's site plan for storage
of empty containers, Magic Disposal had 11 bales of soiled cardboard mixed with
bags of trash and a pile of aluminum (approx 6' high x 25* long x 10' wide) Exhs
P-35, P-37

259 The 11 bales of materials stored in the area designated for empty containers
violated Magic Disposal's SWF Condition Nos 4and15f Exh P-35

260 On May 5. 2004. in the area outside of Magic Disposal's fenced/paved area,
Magic Disposal had piles of

a a small ptie of concrete mixed with dirt.
b dirt mixed in with debris (3 piles).
c one house trailer,
d tires (approximately 3' high x 10' wide x 10' long) and
e a large pile of metal (20* high x 30' wide x 25' long) (in the southwest

corner of the property, along Jefferson Avenue)
Exhs P-35, P-37

261 The waste described tn the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) vio'ated Magic Disposal's SWF Permit,
Conditions 4 and 13 Exh P-35

262 Magic Disposal received solid waste and recyclable material at its transfer station
m the following amounts (m excess of 125 tons) on the following dates

a Aonie, 2004 137 18 tons,

b -ApnM2, 2004 135 26 tons,

c April 21, 2004 132 84 tons
Exh P-35, P-37
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263 The receipt of solid waste and recyclable materials on the dates cited in the prior
paragraph, in excess of 125 tons, violated Magic Disposal's SWF Condition No
13 Exh P-35

264 Magic Disposal stored solid waste on its transfer station tipping floor overnight
between the night of May 4, 2004 and the morning of May 5, 2004 Exhs P-35
(140 cu yds of waste were delivered prior to DEP s inspection, but 600 cu yds
of waste was inside the transfer station The waste spanned the width of the
building 518 cu yds of cardboard and 5388 cu yds of waste - in 2 separate
piles - were dumped outside and not being loaded One pile of outside waste
extended into the entrance to the tipping floor and blocked access to the transfer
station building 11 bales of solid waste were deposited outside). P37 (Magic
acknowledged the violations)

265 The overnight storage of sofid waste by Magic Disposal on its transfer station
tipping floor violated Condition 14 of Magic Disposal's SWF Permit Exh P-35

266 On May 5, 2004, solid waste was deposited on top of floor drain grates on Magic
Disposal's transfer station tipping floor, which obstructed the drain grates Exhs
P-35. P-37

267 The waste deposited on Magic Disposal's drain grates violated Magic Disposal's
SWF Permit Condition No 23 Exh P-35

268 As a result of its inspection on May 5, 2004, DEP issued a Notice of Violation to
Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14, 15c, 15f,
23 and 26 See Exh P-36

June 23. 2004

269 On June 23, 2004, DEP Inspector Ron Feehan inspected Magic Disposal Exh
P-38

270 On June 23, 2004, transfer/dumping activity was conducted on Magic Disposal's
property outside the confines of its transfer station building Exh J-1, fl49 See
also. Exhs P-39A-39G, 39I. 39K.39L (pictures)

271 On June 23, 2004, when transfer/dumping activity was conducted on Magic
Disposal's property outside the confines of its transfer station building, Magic
Disposal violated SWF Permit Condition No 13 Exh P-38 , Feehan, Tr1@
72(22)-73(7)

272 On June 23, 2004, when Magic Disposal engaged in transfer/dumping activity
outside the confines of its transfer station building (Exh J-1, fl49), it violated
SWF Permit condition Nos 4 and 15f Exh P-38

273 On June 23. 2004. Magic Disposal failed to use a movable barrier to separate
recycling activities from its solid waste operations Exh J-1, fl50
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274 On June 23, 2004, when Magic Disposal failed to use a movable barrier to
separate recycling activities from its solid waste operations, it violated SWF
Permit Condition No 15c Exh P-38, Feehan, Tr1@ 73(8-18)

275 On June 23, 2004, adjacent to the scale and outside Magic Disposal's transfer
station building, Magic Disposal had a pile of ID Type 13 waste (C&D waste,
furniture and mattresses) mixed with dry ID 10 waste (e g plastic, bagged waste)
(approx 18' high x 501 wide x 85' long) Exhs P-38. P-39A, P-39D, P-39F, P-391
(pictures)

276 On June 23. 2004, a second pile of similar waste was deposited outside Magic
Disposal's transfer station building (approx 18' high x 35* wide x 100* long)
Exhs P-38, P-39B-39F, P-39K (pictures)

277 The outdoor storage of two piles of ID Type 10 and 13 waste violated Magic
Disposal's SWF Permit Condition Nos 4,13 and 15f Exh P-38

278 On June 23, 2004, in the outdoors area designated in Magic Disposal's site plan
for storage of empty containers and along a fence, Magic Disposal stored 7
bales of solid waste Exhs P-38, P39L (pictures)

279 On June 23, 2004, in the outdoors area designated in Magic Disposal's site plan
for storage of empty containers and next to the 7 bales of solid cardboard, Magic
Disposal stored a small pile of metal Exhs P-38, P-39L (picture)

280 The 7 bales of waste and the small pile of metal stored in the area for storage of
empty containers violated Magic Disposal's SWF Condition Nos 4 and 15f Exh
P-38

281 On June 23. 2004. Magic Disposal stored approximately 22 bales of solid waste
outside its transfer station building between a wooden fence and bales of
cardboard Exhs P-38, P-39L (picture).

282 The outdoor storage of 22 bales of solid waste violated Magic Disposal's SWF
Permit Condition Nos 4, 13and15f Exh P-38

283 On June 23, 2004, in the area past the fence and approved paved facility
footprint area, Magic Disposal stored

a a small pile of concrete mixed with dirt,
b a pile of dirt mixed in with debris,
c a small pile of tires (approximately 3' high x 10' wide x 25' long), and
d a oile of metal (81 high x 20' wide x 20' long) (near the outside fence in the

southwest corner of the property, along Jefferson Avenue) (which had
come from a job at the Ocean One site m Atlantic City)

Exhs P-38 P-39C, P-39B, P-39L (pictures)
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284 The waste described in the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permit,
Conditions 4 and 13 Exh P-38

285 During DEP's inspection on June 23, 2004, some of the metal located outside
the paved facility footprint, along the fence in the southwest corner of Magic
Disposal, was being loaded into a trailer from Central Jersey Wrecking Exh P-
38

286 The outdoor loading of metal into the Central Jersey Wrecking trailer violated
Magic Disposal's SWF Permit Condition Nos 4 and 15f Exh P-38

287 On June 23, 2004, in the area past the fence and approved paved facility
footprint area, Magic Disposal had stored

a one 30 cu yd full, tarped roll-off container loaded with waste,
b one 100 cu yd loaded and tarped transfer trailer containing bulky waste

(ID Type 13), and

c a partially full, tarped 100 cu yd transfer trailer containing bulky waste (ID
Type 13)

Exhs P-38, P-39C (pictures)

288 The outdoor storage of waste in the roll-off container and transfer trailers
referenced in the prior paragraph violated Magic Disposal's SWF permit
condition Nos 4 and 13 Exh P-38

289 On May 3, 2004, Magic Disposal received 14247 tons of solid waste and
recyclable material at its transfer station Exh P-38

290 The receipt of solid waste and recyclable materials on May 3, 2004, in excess of
125 tons, violated Magic Disposal's SWF Condition No 13 Exh P-38

291 Magic Disposal stored solid waste on its transfer station tipping floor overnight
between the night of June 22, 2004 and the morning of June 23, 2004 Exhs P-
38 ("Waszen stated a letter was going to be sent to Supervisor Ferraro
detailing reasons why attempts to clean up the wastes at the transfer station
were unsuccessful" "Waszen stated he is beginning to try to ship out
stockpiled wastes to catch up" Only 60 cu yds of waste had been received
prior to DEP's inspection, but 88 cu yds of cardboard and 5166 cu yds of
waste were stored outside and 444 cu yds of cardboard and 22 cu yds of
waste were stored on the tipping floor There was also a 10' high pile of
commercial waste from the trailer loading area to the next portion of the
building). P-39A, P-39C to P-39I, P-39K (pictures)

292 The overnight storage of solid waste by Magic Disposal on its transfer station
tipping floor violated Condition 14 of Magic Disposal's SWF Permit Exh P-38
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293 On June 23, 2004. solid waste and newsprint was deposited on top of floor drain
grates on Magic Disposal's transfer station tipping floor (on the recycling side of
the bunding), which obstructed the dram grates Exhs P-38, P-39G, P-39K
(pictures)

294 The waste and newspnnt deposited on Magic Disposal's drain grates violated
Magic Disposal's SWF Permit Condition No 23 Exh P-38

295 As a result of its inspection on June 23 2004, DEP issued a Notice of Violation
to Magic Disposal for violations of SWF Permit Condition Nos 4, 13, 14,15c. 15f
and 23 See Exh P-40

July 30. 2004

296 On July 30 2004, DEP Inspector Ron Fee ha n inspected Magic Disposal Exh P-
41

297 On July 30, 2004, Magic Disposal failed to use a moveable barrier to separate
solid waste operations from recycling activities Exh J-1, 1151

298 On July 30, 2004. when Magic Disposal failed to use a moveable barrier to
separate solid waste operations from recycling activities, it violated SWF Permit
Condition No 15c Exh P-41, Feehan, Tr1@73(19)-74(4)

299 On July 30, 2004 a pile of loose cardboard (approx 6' high x 40' wide x 20' long,
177 cu yds) was dumped outside Magic Disposal's transfer station building
Workers at Magic Disposal were taking cardboard inside to be baled and the
workers were also sorting out the cardboard Exh P-41

300 The pile of loose cardboard deposited outside Magic Disposal's transfer station
building, and being prepared for baling, violated Magic Disposal's SWF Permit
Condition Nos 4 and 15f Exh P-41

301 On June 23, 2004, adjacent to the scale and outside Magic Disposal's transfer
station building, Magic Disposal had a pile of ID Type 13 waste (C&D waste,
furniture and metal) mixed with dry ID 10 waste (eg plastic, soiled cardboard
and paper)(approx 12' high x 45* wide x 55' long) Magic disposal was using a
front end loader to load solid waste from this pile into a 100 cu yd transfer
trailer Exh P-41

302 The pile of ID Type 13 and 10 solid wastes outdoors at Magic Disposal, adjacent
to the scale, and the loading of it into a transfer trailer violated Magic Disposal's
SWF Permit Condition Nos 4.13 and 15f Exh P-41

303 On July 30, 2004, a second pile of waste similar to that referenced two
paragraphs above (approx 10' high x 20' wide x 40' long) was deposited outside
Magic Disposals transfer station building Exh P-41
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304 The outdoor storage of this second pile of ID Type 10 and 13 waste violated
Magic Disposal's SWF Permit Condition Nos 4, 13 and 15f Exh P-41

305 On June 30, 2004, outside of Magic Disposal's transfer station, between the
wooden fence and bales of cardboard, Magic Disposal stored bales of solid
waste, to which Magic Disposal added additional bales during the course of
DEP's inspection Exh P-41

306 The outdoor storage and depositing of bales of solid waste violated Magic
Disposal's SWF Permit Condition Nos 4. 13 and 15f Exn P-41

307 On July 30, 2004, in the area past the fence and approved paved facility
footprint, Magic Disposal had stored

a 12 bales of waste,
b crushed pallets.
c box trailers, and
d fouMOOcu yd Magic Disposal transfer trailers loaded with bulky waste
Exh P-41

308 The waste described in the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permit,
Conditions 4 and 13 Exh P-41

309 Magic Disposal stored solid waste on its transfer station tipping floor overnight
between the night of July 29, 2004 and the morning of July 30 2004 Exh P-41
(No loads of waste arrived before DEP's inspection and no trailer were waiting to
be loaded, but only "some of the ID 13 from this section of the building has been
removed since my last inspection " 177cu yds of cardboard and 1196cu yds
of waste were dumped outside the transfer station }

310 The overnight storage of solid waste by Magic Disposal on its transfer station
tipping floor violated Condition 14 of Magic Disposal's SWF Permit Exh P-41

311 On July 30, 2004, solid waste clogged floor dram grates on Magic Disposal's
transfer station tipping floor, which obstructed the drains Exh P-41

312 The clogged drains at Magic Disposal violated its SWF Permit Condition No 23
Exh P-41

313 As a result of its inspection on July 30, 2004. DEP issued a Notice of Violation to
Magic Disposal for violations of SWF Permit Condition Nos 4, 13 14, 15c, 15f
and 23 See Exh P-42

September 15. 2004

314 On September 15, 2004, DEP conducted an inspection of Magic Disposal Exh
P-43
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315 On September 15, 2004, Magic Disposal did net have a moveable barrier
present to separate recyclable materials from solid waste Exh J-1, fl52

316 On September 15 2004, when Magic Disposal failed to use a moveable barrier
to separate solid waste operations from recycling activities, i! violated SWF
Permit Condition No 15c Exh P-43, Feehan, Tr1@74(5-15)

317 On September 15, 2004 in the area past the fence and approved paved facility
footprint. Magic Disposal stored a small pile of scrapings from waste mixed with
dirt scrapings Exh P-43

318 The waste described in the prior paragraph (and located outside of Magic
Disposal's fenced/paved area) violated Magic Disposal's SWF Permit Conditions
4 and 13 Exh P-43

319 As a result of its inspection on September 15, 2004, DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13
and 15c See Exh P-45

December 8. 2004

320 On December 8, 2004, DEP Inspector Ron Feehan inspected Magic Disposal
Exh P-46

321 On December 8, 2004, Magic Disposal had a pile of waste (approx 7* high x 10'
wide x 25' long) on its transfer station tipping floor, which Steve Waszen said had
been stored on the tipping floor since 5 00 pm the prior evening Exh P-46

322 The overnight storage of solid waste on Magic Disposal's transfer station tipping
floor violated SWF Permit Condition No 14 Exh P-46

323 In light of the overnight storage of waste on Magic Disposal's transfer station
tipping floor, Magic Disposal was not in a position to clean its tipping floor during
the 24 hour period prior to the December 8. 2004 inspection Exh P-46

324 The failure by Magic Disposal to clean its tipping floor violated Magic Disposal's
SWF permit Condition 23 Exh P-46

325 On December 8, 2004, Magic Disposal's transfer station tipping floor drams were
clogged with solid waste and liquids had ponded on the floor Exh P-46

326 The clogged drams on Magic Disposal's transfer station tipping floor violated
Magic Disposal's SWF permit Condition 23 Exh P-46

327 On December 8, 2004, there was no moveable barrier separating Magic
Disposal's solid waste from its recyclable operations Exh
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328 The failure to have a barrier separating Magic Disposal's solid waste and
recycling activities violated Magic Disposal's SWF permit Condition 15c Exh P-
46

329 On December 8, 2004, Magic Disposal had installed a new baler in an addition to
its transfer station building without approval from DEP Exh P-46

330 The failure by Magic Disposal to obtain DEP approval prior to installing a new
baler and constructing an addition to its building violated Magic Disposal's SWF
Permit Condition Nos 4 and 13 Exh P-46

331 As a result of its inspection on December 6, 2004, DEP issued a Notice of
Violation to Magic Disposal for violations of SWF Permit Condition Nos 4, 13,
14,15c,and23 See Exh P-47

D Penalty Calculation. Matrix & Base Penalties

332 DEP relied upon Solid Waste Bureau Chief Rai Belonzi to describe how Magic
Disposal's penalty was calculated Belonzi, Tr5@19(8)-20(2) Belonzi reviewed
Feehan's inspection reports before determining a penalty and recommending the
issuance of the AO/NOCAPA to DEP's solid waste director at that time,
Wolfgang Skacel Befonzi, Tr5@17(15-25)

333 DEP calculated the oenalty based on the 20 separate days of violations
observed during Feehan's inspections DEP assessed an aggregate penalty for
each of those 20 days Although the inspector found multiple violations on each
date of inspection, DEP put them all together as one daily violation for penalty
calculation purposes, instead of assessing each violation singly and individually
Belonzi. Tr5@19(12)-20(2)

334 DEP had the discretion to penalize Magic for each separate permit violation,
including each separate date on which Magic received excess tonnage Belonzi,
Tr5@20( 3-11). NJAC 7 26-5 5(b), (c) and (e)

335 DEP relied on the penalty matrix at NJAC 7 26-5 5 to calculate the penalty
The penalty matrix is set up like a tic-tac-toe board to match up a violator's
conduct with the seriousness of the violation Belonzi, Tr5@20(12) - 21(18)
DEP believed Magic's conduct was major and its violations were serious, thus
requiring a $35,000 penalty under the penalty matrix at NJAC 7 26-5 5
Belonzi Tr5@23(23(8}-25(9) 90(14-21)

336 DFP did not assess the penalty as a "base" penalty pursuant to NJAC 7 26-
5 4, because base penalty violations are usually reserved for first time offenders
with otherwise responsible track-records Belonzi, Tr5@ 120(7-25) Instead, the
matrix is used when a the penalty amount under N J A C 7 26-5 4 would be too
low to provide a deterrent
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337

Deterrence

In considering whether a penalty would have a deterrent effect, DEP took into
account

a the fact that Magic Disposal still operates in the solid waste business as a
hauler, Belonzi. Tr5@81(11)-82(14),

b Magic had a history of ignoring court orders and prior, lower penalties.
Belonzi, Tr5@ 80(11-22),

c the small size of the solid waste industry and the need to send a message
to the industry as a whole. Belonzi, Tr5@78(20)-80(5), and

d The removal of any financial benefit to Magic Disposal from non-
compliance with its permit, such as recovering excess materials from solid
waste loads and reducing the disposal cost of the remaining waste and
reducing the amount of waste that Magic had to pay Atlantic County for
waste never taken there Belonzi, Tr5@86(4) - 88(4)

338 Waszen confirmed that some of Magic's violations resulted from putting its
business interests first Waszen, Tr7@85(25). 201(22)-202(11)

339 Despite the denial of Magic Disposal's SWF permit renewal on January 27,
2005. Exh J-1, fl6, Magic Disposal thereafter continued to operate and it took an
order by Superior Court Judge William Todd on June 7, 2005 to shut Magic
down Exhs P-68, 68A

F Penalty - Moderate Seriousness

340 DEP calculated Magic's penalty on the belief that Magic Disposal's violations
were moderately senous, which means a violation which

I Has caused or has the potential to cause substantial harm to human health or
the environment, or

ii Substantially deviates from the requirements of the Act or any rule
promulgated, any permit, license or other operating authority issued pursuant
to the Act, substantial deviation shall include, but not be limited to, violations
which are in substantial contravention of the requirements or which substantially
impair or undermine the operation or intent of the requirement, fN JAC 726-
5 5(g)2]

341 DEP determined, for penalty calculations purposes, that Magic's violations had
the potential to cause substantial harm to human health or the environment and
substantially deviated from the requirements of Magic's permit Belonzi,
Tr5@40(19-25), 41(14-22)

342 Magic was one of the worst transfer stations Feehan had ever inspected in his
25 years with DEP Feehan, June 5 2007, Exh P-68A, p 11
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343 Magic's failure to use its air pollution control device during operating hours had
the potential for substantial harm to human health and the environmental by
failing to stop fugitive emissions or participates from leaving the facility and being
deposited outdoors where they could be washed into an unpaved surface
Belonzt, Tr5@47(2)-48(18)

344 Magic's failure to keep its dram unobstructed presented the potential to cause
substantial harm to human health or the environment because a clogged drain
would allow for a ponding of water in the facility or water could be tracked on
vehicle tires out into the yard Then it could be washed onto unpaved surfaces or
tracked onto roadways Additionally, obstructed drains could result in the
development of a drinking supply for rats or other vectors Obstructed drains also
could result in risk of slip and fall conditions, thereby increasing health risks to
workers' inside the facility Belonzi Tr5@48<19) -49(2, 50(4}-51(2))

345 Magic's failure to remove waste from the facility in a timely manner posed a
significant fire threat because stockpiled immobile combustibles have a potential
for fire Belonzi, Tr5@51(3)- 52(4) Waszen confirmed this when he explained
why Magic would not store waste from the Borgata Casino indoors Waszen.
Tr7@191(19)- 192(7). 196(4)-197(21)

346 Magic's failure to clear or clean its floors every 24 hours, or to remove waste
from its transfer station overnight, had the potential for substantial harm to
human health and the environmental because it could allow the harborage of
vectors or varmints, and fires can happen because of the residual build up of
heat depending on the type of material that is allowed to remain Belonzi,
Tr5@51(25)-52(8)

347 Waste stored overnight or for multiple nights is a potential attractant, or food
source, for rats or other vectors Belonzi, Tr5@ 52(5) - 55(24)

348 For penalty purposes DEP also took into account Magic's substantial deviation
from its permit, both for each individual violation and collectively for each day's
and all days' repetitive violations Belonzi, Tr5@ 56(10)-57(11). 77(16) - 78(11)

349 Permits are the cornerstone of the enforcement process Belonzi, Tr5@15(12-
16)

350 Magic substantially deviated from the clear requirement of Condition 26 of its
SWF permit by operating its air control equipment while workers were
processing waste inside Belonzi, Tr5@ 57(12-25)

351 Magic substantially deviated from the clear requirement of Condition 14 of its
permit by storing waste overnight, especially where this was repeated in almost
all 20 inspection, Belonzi, Tr5@ 58(1-24), and somettmes stored it for several
weeks in a row See e g_, October 9 and 23, 2003 Inspection Reports (Exhs P-
24, P-27)
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352 Magic substantially deviated from the clear requirement of Condition 13 of its
permit by accepting more than 125 tons of solid waste and recyclables on about
63 different occasions, sometimes exceeding the requirement by multiples of two
or three Belonzi, Tr5@ 58(22) - 59(15) See e_g, Exh J-2. ffl!8. 11. 15, 21, 27,
30. 32, and 39 Moreover, when receiving excess solid waste and recyclables. a
substantial deviation from the permit occurs because the operator veers into
areas of potential unsafe operation by exceeding the design parameters of the
structure Belonzi, Tr5@59(16-25)

353 , Magic substantially deviated from the clear requirement of Condition23 of its
permit by failing to clean its tipping floor every night during the course of the
three years of inspections Belonzr, Tr5@ 60(13) - 61(1) This deviation from the
permit requirements could also lead to the creation of leachate -- liquid leaking
from solid waste - which could be tracked into the building or into the paved
yard or street Leachate could serve as a food source for rodents and the
leachate could also render the value of cardboard diminished or negated
Belonzi, Tr5@61(2-11)

354 Magic substantially deviated from the express requirements of Condition 4. 13
and 15f of its permit by dumping and processing waste on the unpaved portions
of the transfer station property, because there were no environmental controls to
assess the effect of waste on the ground below, there was no air pollution control
system in olace, no dust control system or leachate control Belonzi,
Tr5@61(12)-62(21) Magic was supposed to handle solid waste inside the
station according to the site plan Belonzi. Tr5@62(22)-(25)

355 Handling material in a location other than where the site plan allowed it
substantially and directly contravened Magics permit requirements, Nos 4 &
15f Belonzi, Tr5@ 63(1-8)

356 Magic substantially deviated from the requirements of Condition 4 and 15f of its
permit by dumping/processing recyclable materials outside the transfer station
building Belonzi, Tr5@63(9-24) The respondent knew that its permit required it
to handle cardboard indoors Waszen, Tr7@125(15-19). Norman, Tr5@26(24)-
27(3) The necessary environ-mental controls were not in the yard and the yard
was not designed or intended for processing material or its stockpiling Belonzi.
Tr5@64(18)-65(a) Instead, the structure was designed for waste processing
inside and for the structure's floors to be cleaned every 24 hours Belonzi,
Tr5@63(25)-64(7)

357 Magic substantially deviated from the express requirements of Condition 22 of its
permit by allowing a knocked down fence to remain unrepaired or unreplaced
Belonzi. Tr5@ 65(10-19) The deviation was substantial because it changed
the basis on which the site plan was reviewed and the permit issued Belonzi.
Tr5@65(20)-66(4)

358 Magic substantially deviated from the express requirements of Condition 26 of its
permit by allowing its to become obstructed, Beionzi. "Ir5@ 67(2-21), because
the drains were present to remove waste water or liquid tracked in Obstructed
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drams allow the water to become entrained in (or soaked up by) the waste or the
recyclables process, thus increasing the weight of the solid waste and reducing
the value of recyclable material Once entrained, it could also be tracked outside
the building onto a paved or unpaved surface where it could enter the ground
Belonzi, Tr5@67(22)-68(23)

359. Magic substantially deviated from the express requirements of Condition 16 of its
permit by allowing unregistered solid waste vehicles on site, Belonzi,
Tr5@66(24)-69(9). 73(4-10) because Magic's permit only allowed registered
solid waste vehicles to deliver and deposit waste Belonzi. Tr5@74(17-75) (17)
A registration decal goes onto a vehicle or container before it is out into service
so DEP can differentiate what type of material is being transported Belonzi,
Tr5@75(3-17)

360 If a vehicle is not registered or decaled, it hampers the DEP's ability to check on
them, since it lacks police powers The Department has to follow the truck to its
destination and only when it stops, ask the driver for permission to see inside
The requirement (s to know where containers are, what they are for, and then the
sites need to address how they handle those containers Belonzi, Tr5@ 75(18)-
76(6)

361 Magic substantially, and in fact completely, deviated from the express
requirements of Condition 15c of its permit by never having movable barriers to
separate solid waste from recyclable material Belonzi, Tr5@76(7-22) The
barrier is necessary to separate relatively clean recyclables from relatively dirty
waste Without the barrier, waste becomes commingled with recyclables. thus
diminishing the value of recyclable material and DEP encourages the recycling
of materials, and the absence of this barrier interferes with Magic's ability to meet
the goal set by the DEP to recycle materials, as opposed to landfill them
Belonzi, Tr5@76(23 )-77(15)

G Penalty - Maior Conduct

362 DEP determined, for penalty purposes, that Magic's conduct was "major.1' which
is defined as "any intentional, deliberate, purposeful, knowing or willful act or
omission by the violator," NJAC 7 26-5 5(h)1 Belonzi, Tr5@24(10-16) DEP
reached this conclusion based on the numerous NOVs issued to Magic by
Inspector Feehan, and numerous court orders or AO/NOCAPAs issued to Magic
over the five years prior to the AO/NOCAPA, which Magic defied by virtue of its
continued permit violations Tr5@ 24(17)- 25(9), 38(2-12)

363 DEP issued a final order on June 17 2000 that Magic violated its permit
condition limiting its daily tonnage intake to a maximum of 125 tons/day during
October. Novemoer and December 1999 and January and February 2000, and
ordered Magic to cease exceeding the tonnage limit set forth in the permit issued
August 13, 1998 (i e the permit which is the subject of the current
AO/NOCAPA) Exhs P-53. P-54 Belonzi, Tr5@26(24) - 27(16)
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364 On August 2, 2001, the Hon George Seltzer, PJ Ch, ordered Magic to
implement an effective rodent control program, ordered Magic not to leave solid
waste on tts floor overnight, cease and desist stonng cardboard and waste
materials in open piles around its facilities, and store recyclable materials and
waste in accord with its permit Exh P-55, Belonzi Tr5@27(18)--28(1), 30(20-
24)

365 On October 31, 2001, the Hon George Seltzer, PJ Ch, adopted as a final
Superior Court judgment the order in DEP's AO/NOCAPA SW-07257 (i e Exh
P-53), and ordered Magic Disposal and Steve Waszen to comply with all
provisions of the Final Administrative Order entered in DEP Docket No
SW07257 He also entered a judgment for $78,000 for violations of the Solid
Waste Management Act Exh P-49, Belonzi, Tr5@ 31(17) - 32(10)

366 On January 23, 2002, just before Feehart's first inspection alleged in the current
AO/NOCAPA, the Hon George Seltzer, P J Ch , issued a Superior Court order
to Magic Disposal, in relevant part, as follows

a Air pollution control equipment within the transfer station shall be kept in
good repair and fully operable,

b Floor drain(s) and other components of the defendant's water pollution
control improvements shall be cleaned and restored to a fully operational
condition

c An effective rodent control program shall be implemented,
d Cardboard, solid wastes and other piles of materials that have been

deposited or stockpiled by the defendant around the facility shall be
removed and disposed of in accordance with the Solid Waste
Management Act

e Acceotance. storage, handling and shipments of waste materials and
recyclable materials at the Ridge Avenue site shall be in accordance with
the Defendant's NJDEP Facility Permit (which shall be deemed
incorporated herein by reference)'

f The tipping floor shall be free of waste material at the end of each work
day and no solid waste shall be allowed to remain on the tip floor of the
Defendant's facility overnight between the hours of 10 00 p m and 7 00
a m,

g Magic shall cease and desist storage or cardboard and other wastes in
open piles in and around >ts facility

h Rodent control odor control, air quality equipment and water quality
improvements, shall be maintained in full operation and effect

i In coming loads of waste materials shall not be dumped on the grounds
around the transfer facility All incoming loads of wastes (regardless of
NJDEP Type of components) shall be dumped and processed within the
transfer station

j The facility shall cease acceptance of wastes, and in-coming loads shall
be redirected to other facilities or disposal sites, at any time when the
amount of wastes and materials on the site shafj exceed the daily
permitted capacity
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Exh P-50. Belonzi,Tr5@35{10)-36(19)

367 On May 14, 2002, Magic Disposal agreed to a settlement of another
AO/NOCAPA (No SW-070005-SW) for payment of $79.000 in penalties
(assessed above) and another 320,000 in penalties, plus Magic agreed to
comply with its permit not accept waste in excess of its permitted capacity and
maintain floor drains Exh P-48, Belonzi, Tr5@34(7-14) This settlement/order
was entered while the v-olations which were the subject of the current
AO/NOCAPA were occurring Belonzi, Tr5@35(5-9)

368 On December 17, 2003 - about 2/3rds of the way through the time of the
violations in the current AO/NOCAPA - the Hon George Seltzer entered a fourth
order, imposing $280,000 in penalties and ordering that, "[pjiles of construction
and demolition debris, cardboard and other solid waste materials that have been
stock piled upon the property shall be immediately removed" from Magic's
property Exh P-56, Belonzi, Tr5@ 36(22) - 37(9)

369 During the summer of 2004, while numerous violations in this case continued, on
July 27, 2004, the Hon George Seltzer issued a fifth Superior Court order,
directing Magic Disposal, Inc. to remove any and all solid waste materials,
including but not limited to cardboard, paper, demolition debris, junk vehicles and
other similar materials from the grounds surrounding the Defendant's Ridge
Avenue facility He further restrained and enjoined Magic from dumping, storing
or otherwise processing solid wastes and recyclable materials in open piles upon
the grounds surrounding the Magic's Ridge Avenue facility Exh P-57, Belonzi
Tr5@37(10)-38(1)

CONCLUSIONS OF LAW

In 1970, New Jersey's Legislature enacted the Solid Waste Management Act

(Act) N JSA 13 1E-1 et sea . based on the finding

that the collection, disposal and utilization of solid waste is a matter of
grave concern to all citizens and is an activity thoroughly affected with the
public interest, that the health, safety and welfare of the people of this
State require efficient and reasonable solid waste collection and disposal
service or efficient utilization of such waste FN J S A 131E-2]

Pursuant to Act the Legislature requires solid waste facilities which seek to

operate a transfer station to file a registration statement and an engineering design

N J S A 13 1E~5 If approved, a person engaged in solid waste disposal shall then

comply with all conditions and requirements in its permit N J AC 726-2 11(b)9 A
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violation of a solid waste regulation violates the Solid Waste Management Act N J SA

13 1E-9a

The Solid Waste Management Act mandates the imposition of civil administrative

penalties whenever the Department finds a person has violated any of the Acts

provisions or any rule or regulation adopted or permit issued pursuant to the Act

N J SA 13 1E-9b, Rollins Envir Services v Wemer. 269 N J Super 161, 1G8 (App

Div 1993), NJ DEPv Lewis. 215 NJ Super 564. 575 (App Div 1987) The Solid

Waste Management Act is a strict liability statute, regardless of intention to violate or

mens rea "Only the doing of the proscribed act need be shown " Lewis, supra, at 575

Penalties are calculated pursuant to N J AC 7 26-5 5

DISCUSSION

The findings of fact proposed by petitioner in connection with the underlying

violations and penalty are well supported by the testimony and documents in this

matter I fouhd the testimony of witnesses Ron Feehan, Tom Byrne, and Rai Belonzi to

be very credible

Mr Feehan is an experienced OEP solid waste inspector of twenty-five years

and has conducted numerous inspections over and above those connected with this

matter He did not appear biased as generally asserted by respondent On the

contrary, Feehan was very evenhanded and, at times, appeared sensitive to some of

the arguments raised by respondent during cross examination His testimony was

based on his own recollections together with contemporaneous notes made during

inspections over the two year period Feehan established, to my satisfaction, that the

violations set forth in the findings of fact occurred

Rai Belonzi, Chief of the DEP s Bureau of Solid Waste and Enforcement, also

testified Belonzi worked for the DEP for approximately twenty-five years He testified

in support of the $700,000 penalty Like Feehan Belonzi did not appear to portray any

significant bias against respondent He concluded that Magic's violations were

moderately serious He further concluded that Magic's conduct was major His
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conclusions were well supported by the testimony and documents in the record This

includes Magic's prior history, repeated violations and respondent's failure to take

corrective action over the two years in question

Many of the asserted infractions could have easily been corrected For example,

respondent could have easily controlled the tonnage received and limited its daily solid

waste intake to the approved 125 tons, installed movable barriers, or confined the

operations to the approved site plan footprint Respondent either ignored or

intentionally refused to comply with the numerous notices of violation related to these

and many other matters Respondent simply ignored the NJDEP Much of this case

could have been resolved or even avoided merely by demonstrating a willingness to

comply But respondent choose the wrong path Respondent's conduct, both here and

in related matters before the Superior Court, demonstrates a pattern of defiance rather

than cooperation For these reasons alone I AGREE with the NJDEP s assessment

that the conduct was major

I AGREE with the assessment of moderate as the degree of seriousness

There were numerous violations covering two years While there was no actual serious

environmental event, the risk of ore was ever present Piling excess tonnage

throughout the property and in the building made the entire property a fire hazard The

failure to run the air handler exposed the employees and the residents to unsafe air

quality These alone are examples of moderate, if not major violations

I did not find the testimony of Mr Waszen very persuasive He appeared

frustrated with the rules and regulations applicable to his operation His tone and

demeanor was that of someone who rejected these important environmental

safeguards as unnecessary, excessive and unimportant Rather than comply with the

rules, he sought to avoid them Business volume was his primary focus, rather than the

health, safety and welfare of the environment, his employees and neighbors This was

evident by his continuing acceptance of excess tonnage of SW, and his failure to do

simple things like turn on the air handler, cleaned the tipping floor, or install movable

barriers
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This case, from the onset, was primarily about the penalty rather than the

underlying violations See. Magic's opening statements at TM@14(22)-16(16), Magics

closing brief dated August 28, 2007 This is not to suggest that some of the violations

were not disputed But, it has been respondent's position all along that the imposition

of any fines should be a base penalty only (minimum) I DISAGREE for a vanety of

reasons

Respondent's activities or violations spanned over twenty dates during a two

year period (February 6, 2004 through December 8. 2004) They increased in number,

rather than decreased, as time progressed Many of the violations are repeated

throughout this period The NJDEP could have imposed a penalty for each specific

violation rather than consolidating the multiple infractions that occurred on each day A

penalty of 835,000 has been imposed for twenty specific dates, totaling $700,000

There are well in excess of 100 specific violations occurring over the twenty days This

could have resulted in a penalty in the millions of dollars A penalty for each specific

violation on each given day, would not have been unreasonable, given the

environmental risk and conduct involved

Magic's poor operation exposed the environment, its employees and the area

residents to potential rodent problems, odor, unsafe air participates and unmanaged

leachate to name just a few Although there was no significant environmental event,

the purpose of the permit conditions and environmental regulations are to be proactive,

so as to prevent such events Respondent's attitude seemed to be indifferent to the

regulations or the conditions in the permit This conduct exposed the site and
4

neighborhood to added risks Notwithstanding the risks, the NJDEP minimized the

penalty by only asserting it on a daily basis rather than on a per violation basts Thus,

respondent's argument that the penalty is unreasonable, excessive, or inequitable, is

without merit

Respondent also asserts the penalty includes a deterrence amount which is

unnecessary or excessive citing. NJDEP Hazardous Waste Compliance and
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Enforcement v IGI. Inc , EHW 4441-02 Initial Decision (March 3. 2006), adopted in part

and retected in part. Comm'r (June 28, 2006)

<http //lawlibrarv rutqers edu/oal/search html> Respondent is already out of the solid

waste transfer business and cannot reopen without the approval of the DEP In IGL

ALJ John Shuster observed the likelihood of a reoccurrence "is almost nil as a result of

corrective actions taken by the violator" Ibid Judge Shuster recognized IGl's

mitigation efforts and reduced the deterrence part of the penalty accordingly In the

instant matter. Magic took no notable action to correct the violations during the two

years in question And, respondent still works in the solid waste industry as a hauler

Thus, the deterrence component of the penalty remains in play because it works to

deter Maaic and others from engaging in similar behavior and encourages solid waste

operators or haulers to mitigate once a violation has occurred

Respondent claimed to be a victim of a conspiracy between the Atlantic County

Utility Authority (ACUA) and the NJDEP The ACUA is. to some degree, a competitor of

respondent Respondent claimed that the NJDEP conspired with the ACUA to put it out

of business The record is devoid of any such proofs These claims or defenses were

merely a distraction from the underlying violations and hypothetical at best When a

violation occurred, respondent blamed someone else rather than accept responsibility

and implement proper remediation

In sum, I CONCLUDE the NJDEP met its burden It was amply established by

the preponderance of credible evidence that at least one or more violations occurred on

each of the twenty dates indicated The NJDEP also established that the violations

were moderate and the conduct was major

ORDER

I ORDER that the decision the NJDEP and penalty of $700.000 be AFFIRMED

The action file by respondent Magic Disposal is DISMISSED
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I hereby FILE my initial decision with the COMMISSIONER OF THE

DEPARTMENT OF ENVIRONMENTAL PROTECTION for consideration

This recommended decision may be adopted, modified or rejected by the

COMMISSIONER OF THE DEPARTMENT OF ENVIRONMENTAL PROTECTION, who

by law is authorized to make a final decision in this matter If the Commissioner of the

Department of Environmental Protection does not adopt, modify or reject this decision

within forty-five days and unless such time limit is otherwise extended, this

recommended decision shall become a final decision in accordance with N J S A

52 14B-10

Within thirteen days from the date on which this recommended decision was

mailed to the parties, any party may file written exceptions with the DIRECTOR,

OFFICE OF LEGAL AFFAIRS, DEPARTMENT OF ENVIRONMENTAL PROTECTION,

401 East State Street, 4th Floor, Wast Wing, PO Box 402, Trenton, New Jersey

08625-0402, marked "Attention Exceptions" A copy of any exceptions must be sent

to the judge and to the other parties

October 11. 2007
DATE W. TODD MILLER, ALJ

Date Received at Agency

DATE

l&'tl

Mailed to Parties

OFFICE OP ADMINISTRATIVE LAW

/sd
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WITNESSES AND DOCUMENTS IN EVIDENCE

WITNESSES

For Petitioner

Ronald S Feehan

Thomas Byrne

Alber Rainund (Rai) Belonzi

For Respondent

Douglas Wayne Norman

Steve Waszen

EXHIBITS

For Petitioner

P-1 Magic Disposal Permit for Solid Waste Transfer Station Facility, June 7,

1996

P-2 As-Built Plan Permit Renewal, last update May 31, 2001

P-3 Lease Agreement between Steve Waszen, Magic Disposal (tenant) and

Mike Importico (landlord), dated August 3. 1995

P-4 Notice of Violation, Februarys 2002

P-5 Compliance Evaluation Report, April 29, 2002

P-6 Notice of Violation, April 29 2002

P-7 Compliance Evaluation Report, June 10, 2002
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P-8 Notice of Violation, June 10. 2002

P-9 Compliance Evaluation Report, July 31, 2002

P-10 Notice of Violation, August 2, 2002

P-11 Inspection Report Narrative, September 18. 2002

P-12 Notice of Violation September 19, 2002

P-13 Compliance Evaluation Report, January 17 2003

P-14 Notice of Violation. January 21. 2003

P-15 Compliance Evaluation Report, March 7, 2003

P-16 Notice of Violation, from March 7, 2003 inspection

P-17 Compliance Evaluation Report, May 16. 2003

P-16 Notice of Violation, May 19, 2003

P-19 Compliance Evaluation Report, July 22, 2003

P-20 Notice of Violation, July 25, 2003

P-21 Inspection Report Narrative, September 9, 2003

P-22 (A through Q) Photographs, September 9, 2003

P-23 Notice of Violation. September 10. 2003

P-24 Inspection Report Narrative October 9, 2003

P-25 (A through D) Photographs. October 9. 2003

P-26 Notice of Violation, October 14, 2003

P-27 Compliance Evaluation Report, Narrative, October 23, 2003

P-28 Notice of Violation. October 27, 2003

P-29 Compliance Evaluation Report, Narrative, January 8, 2004

P-30 Notice of Violation, January 12,2004

P-31 Compliance Evaluation Report, Narrative. February 27, 2004

P-32 Notice of Violation, March 1, 2004

P-33 Compliance Evaluation Report, Narrative, March 31, 2004

P-34 Notice of Violation. April 13, 2004

P-35 Compliance Evaluation Report, Narrative, May 5. 2004

P-36 Notice of Violation, May 7, 2004

P-37 Letter from David DeClement, Esquire to Ronald Feehan, NJDEP, dated

May 26, 2004, re May 10, 2004 NOV

P-38 Compliance Evaluation Report, Narrative June 23. 2004
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P-39 (A through L) Photographs, June 23, 2004

P-40 Notice of Violation, June 24, 2004

P-41 Inspection Report Narrative, July 30, 2004

P-42 Notice of Violation, August 3, 2004

P-43 Compliance Evaluation Report, Narrative. September 15. 2004

P-44 (A through C) Photographs. September 15, 2004

P-45 Notice of Violation, September 16, 2004

P-46 Compliance Evaluation Report. December 8, 2004

P-47 Notce of Violation, Decemoer 10, 2004

P-48 Consent Order. I/M/O NJDEP v Magic Disposal and Steven Waszen.

dated May 14, 2004

P-49 Cover Letter and Order from Hon George L Seltzer, P J Ch to Todd

Stead man, DAG and David DeClement, Esq , dated October 31, 2001

P-50 Case Management and Settlement Order, County of Atlantic v Magic

Disposal, dated January 22, 2002

P-51 Administrative Order and Notice of Civil Administrative Penalty

Assessment, February 4, 2005

P-52 Lexis printout of N J AC 7 26-5 5. Civil administrative penalty

determination

P-53 Administrative Order and Notice of Civil Administrative Penalty

Assessment. July 17 2000

P-54 Final Order - Administrative Order and Notice of Civil Administrative

Penalty Assessment, September 15, 2000

P-55 Order, County of Atlantic v Maaic Disposal. Inc . August 2. 2001

P-56 Order. County of Atlantic v Magic Disposal. December 17. 2003

P-57 Order, County of Atlantic v Magic Disposal. Inc. July 27, 2004

P-58 Supplement to Standard Solid Waste Application Form CP#1, 8/3/95

P-59 Magic Disposal Response to Notice of Deficiency, 1/30/96

P-60 Magic Disposal Response to DEP Comments to Minor Mod Application,

5/20/96

P-61 Magic Disposal Operations and Maintenance Manual Modifications,

Fourth Modification aoproved 10/2000

58



OAL DKT NO ESW 4763-05

For Respondent

None

Joint

J-1 Stipulation of Facts

J-2 Stipulation of Facts
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MV 27 2006 9 49AM MAGIC D-SPOSAL INC,

JONS.COK3NE

State of New Jersey
DEFAttMENT OP EWVOOHMEHTAL mffOCnOH

OOVNTY ENVIRONMENTAL AMD WJlMB ENFQKCEMHIT
aiAfiAU OF SQUD WASJB COMPLIANCE ANT) ENPORTEMRNT

MO HORIZON CENTER
P.O 803C«57

NO 053 ?. 2

L3AP JACKSQM

Td

CERTIFIED MAIL/RRR
70051160000036803387

November 9, 2006

Mr Steven Wazen
MAGIC DISPOSAL INC
2S20TremootAve
Egg Harbor, NT 08234

RE: NOTICE OF REVOCATION
MAGIC DISPOSAL IMC
25201tanontAve
Bgg Harbor TWP.NJ 08232

EAOff. PEA050004-1358<S6

Dear Mr. Wazen.

Enclosed for service upon you fe Notice of Revocation issued by the DeparHneot pursuant to the
provisions of the Solid Waste Management Act, JJJJLA. 13.1E-I et sea., and/or tfce Solid Waste

ontrol Ac*,l«LJJL&148:13A-leigeg=

The Department maybe available to meet infernally with the principals of the case to discuss the
racic^ enforcement action. Should such a meeting be requested and granted, be advwfldtfais does
not affect the feno flame within which you may request an administrative hearin« under the
NOTICE OF RIGHT TO A HEARING provwion in the enclosed Note of Rswcau'on

Should youhava any questions concerning the enclosed Notice of Rcvocatton or -wish to request an
infoimal meeting, please contact me at (G09) 584-4 1 80.

Sincerely,

^
A. Ramnmd Belonn, Chief X
Bureau of Solid Waste Cpfnplian^e end tuforccment

Cc: Harloy Williams, DAG
Sukhdev BhaUa, Chief
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IN THE MATTER OF MAGIC DISPOSAL,
INC AND STEVEN WASZEN, SR.

EAID#: PEA050004- 135866

REVOCATION O* CERTIFICATE OF PUBLIC CONVENIENCE AND
NECESSITY AND SOLID WASTE TRANSPORTER REGISTRATION OF
MAGIC DISPOSAL, INC, AND DERAILMENT OF STEVEN WASZKN SR.
FROM SOLID WASTE AND RECYCLING INDUSTRY

ThefbDowi^DEOSIONandQKD^
QIC Commissioner of die New Jersey Department of Environments! Protection ("(he Department",
"NJDEP", or "DBF") by iy.S.A. 13UD-1 £591., *» Solid Waste Management Ad, £15̂ 13.1E-
I a SSfl- ("SWMA"), and the Solid Waste Utility Control Act, fcLLS^ 48:13A-l et aeq.
("SWUCA"), and duly delegated to tbe Director of Oranty Environmental and Was^
pursuant to ELSLA. 13:lB-4.

COUNTI
REVOCATION OF CERTIFICATE OFPHBLIC CONVENIENCE

AND NECESSITY

1. Magic Disposal, Inc. ("Magic") is a registered solid waste transporter licensed
since May 4,1989 under die SWMA to transport solid waste in New Jersey, and with a certificate
of public convenience and necessity ("CFCN") Issued Match 30, 1990 pursuant to SWUCA.
Magic's solid waste registration number is 16512, and its CPCN number Is SW171S Steven
Waszcn, ST. ("Waszen'O owns 97% of the equity of Magic, snd is its sole officer. Magic and
Woazen are sometimes tefetred to collectively herein as "Respondents'*.

2 Pursuant to NJJLC. 736H-U9 and N.JAC. 7 26H-5.9<b), every utility
engaged in solid -waste collection and disposal must file on or before the doe date established by the
Department an annual report ymmB?"7zlPg its ownership, financial condition, contractual
arrangements, and operations fbr the preceding year, aixi a statement ion
calendar year period on forms prescribed and fnrmshed by the Department Failure to rile men
annual reports constitutes grounds fcr revocation of any permit, license, or other operating authority
issued under the Solid Waste Unlity Control Art. N.J.S A. -W13A-1 *J seg. iLLA^ 7 26H-
S.15(f)l. Magic has oat submitted annual reports to the Department for calendar years 2002,2003,
2004, and 2005.

3 Pursuant to NJ.A.C. 7:26H-l.llf the Department may, upon notice, after
hearing, by order in writing, revoke or suspend a Certificate of Public Convenience and Necessity
issued to any person engaged in the solid waste collection or solid waste disposal business upon
finding that such person failed to submit the annual teas required by SLL1& 48 13A-'/4,anrltoe
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annual assessment as teqnited bv N J S.A. 43:2-62. on or bcfcre the deadlmes established by tfac
DeosrtnenL Despite repeated demands by the Department, Magic has fided to submit the amuiaJ
fee and assessment for fiscal years 2004, 2005 and 2006.

CONCLUSION

Based on fhe foregoing, the Department hereby revokes Magic's Certificate of Public
Convenience and Necessity pursuant to >LLA£. 7^6H-IeJssfl

COUNT H
REVOCATION OF AJ01 WC AMP

PBBARMENT OF STEVEN WASZEN. SR. ERflM ft™-™ WASTE ANP RECYCLING
INDUSTRY

4. 'Ihe Department repeats the allegations of Count I as if set forth herein at length.

A. The Egg Harhor Township Trp^irfer Station VtelgtfiMH

5. On or about January 25, 2005, fie Department issued a final decision
terminating Magic Disposal, Inc.'* permit and authority to operate a solid waste fiualfty duisfer
station, facmtyn^I31825mEggHaibor Township, AtlmticCotmty. A true copy of that final
decision is attached hereto as Attachment A. Those allegations are inouipoiatedherem as if set forth
al length. Magic withdrew its appeal of DEP's final decision revoking its Transfer Station permit

6. The Department issued an Administrative Order and Notice of Civil
Administrative Penalty Assessment C'AQNOCAPA") against Magic on January 28, 2005 seeking
$700,000 in penalties for tramcrous solid waste violations committed by Magic at its Egg Harbor
Transfer Station, gee in the Matter of Nfagic Disposal mo. TS/MRF, 3043 Ridge Avenue, Bgg
Hafcor Twp, NJ 082H OAL Docket No. BSW 4763-05S, fiA ID# PEAOS0001-13 1 825. A true
copy of that AONOCAPA is attached here as Attachment B. Ihe ailerons set forth therein are
hereby incorporated herein as if set forth at length.

7. In 2001, Atlantic County and 40 State of New Jersey each filed A verified
complaint against Magic fcr improper management of its Egg Harbor Township Transfer Station (the
•Transfer Station*1). Each verified complaint nought and obtained rajnncdve relief to cozapnl Magic
to conform to the requirements of its permit and appUcablenaratostenOTi regulations The matters
were captloQcd and docketed as County of Aflpflfe v, Mfff.C P*poosaL Docket # ATIX>84-OtE;

Waszen. Docket # ATL-C-121-01. True copies of me State's varied oomplaint, and me County's
verhlcd cornpJaiQt are attached hereto as AtfachmenbC and D respectively Ihe allegations in each
complaiiit are incorporated herein as If set form at length, m each case the Court found Magic
Disposal, Inc. in violation of its transfer station permit, and the applicable transfer station
regulations.
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8. On June 7, 2005, given Magic's repeated non-compliance with its permit.
with the applicable transfer station xegulations, and with orders of the Court, Judge William Todd
in the Atlantic County action issued an Older to Magic to cease and desist opcrataons at its transfer
station, mehiHjpg recycling activity,

9 MaMtion, on Jo^ 28, August 22 and Oc^bcr 12, 2005, Judge Todd issued
order* denying Magic's request to reopen its Transfer Station for Class A recycling operations. The
August 22, 2005 order found that Magic's facility was iwtiaduded in Atlantic County's Solid Waste
Management Plan. Despite these orders, Magic subsequently engaged m Class A operations on at
least two occasions, February 17 and February 27, 2006.

B- MnJUca Township Violation

10. On or about August 15, 2003, and October 21, 2003, Frank J. Peroxia, Jr.,
transferred his interest in Block #10802, Lob #1 and 2 respectively, in the Township of M ullica (the
"Site"), to Weazen.

XI. As pact of Magic's acquisition of the Site Magic agreed to assume
responsibility ftr a county lien that had been placed on the property when ft was owned by Perona.
The amomit doe under the lien totals $324,500. The lien has not been paid.

12. On or about October, 2003, Magic, under the direction of Waszen, engaged
in illegal dumping of construction and demolition debris upon a portion of the Site Approximately
30 dump truck toads of demolition debris was dumped on the Site by Magic Atlantic County filed
suit against Stev^Waszeo, trading as Magic IXspc ,̂ and o
Township in a case captioncd County of Atlantic el al v. Steven Waszen r/a M^e rfrmogd ct al..
instrument # 4006812. Hie lawsuit eventuated in a Consent Order dated December 16, 2003,
between Waszeo, and Mullica Township and Atlantic County, m which me Municipal Court (Henry
G Broome,Jr,J.M.C.) ordered a deannp of OK Site. In me Consent Order the Court found that me
oonstnictloia and demolition materials were dumped on the property, awl that these materials were
disposed of at the direction of defendant, Steven Waszen, ST., over a period of approximately 49
days. Further, Waszen plead gralty to count two of the County's Complaint concerning violations

13 The Consent Order assessed a penally of $49,000 00, pending compliance by
Waszea in remediating the Site. The Consent Order provided mat the peoalty could be reduced
based qxmWaszm's compliance with die Order. Because WawsiSrfled to complywth tlio Order,
the penalty was not reduced.

14 On August 17,2004, a Supplemental Consent Order was catered dealing with
Waszen's Mure to comply with the December 16,2003, Consent Order. Again me Court held the
penalty in abeyance pending the performance of Waszen and Magic. Agwn» Waszen and Magic
tailed to remediate the Site.
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15 Therefore, on November 5, 2004, yet another Supplemental Order was entered
tin mandating ^nanediation of the Site and assessing a penalty of S100 00 per day ibr each

additional day thatthe Sitft remained unremediated commencing October 19,1004,

16. QaFebruary 1,2005, the Court assessed a$15,000 penalty cm Waszen far non-
compliance with its prior orders and yet again ordering remediation of the Site.

17 QnAprili9,20Q5,th»Coiirtassessed8iiote
failure to comply with its Febrxary 1,2005 Order, and again ordered remediation of the Site.

IS. Waszen and Magic stffl&iled to clean up the Site. At a hearing held on May 17,
2005, the Court found that Waszen had still not compli^TrifclheCbint's prior Ordos and assessed
additional penalties of $184,000.

19. Toe Consent Older ftirffier provided that <(no additional solid waste or recyclable
_ bebiou^ttouMproiK^farstorag^proMss^ Tms

prohibition shall include materials dumped on the pmwd and mafgnale stored in roll off container
from any other »urw«oft^ property." The Order also required laat no ftrfiwr activity, exceptfor
cleanup activity, take place at the Site. Notwjihstano^ the tenro of 4e Order, after its entry Magic
and Waszen cleared a wooded me in excess of 5000 square ftet and stoclqpiledTOcIcor^avcilatthe
Silo.

C* Faihire to Ffle gederal «td Sfa^ Tn Refairna-

20. Magic has not ffled Federal corporate income tax zctamsfiH-1999 and all-years
subsequent thereto.

21. Waszen has not filed Federal personal tax returns for 1999 and all years
subsequent thereto.

22. Magic has not filed State Corporation Business Tax iBtems for the years 2003,
2004, and 2005.

23.
2004, and 2005.

£' Unpaid Judgment* aqj T.iem Fited agafnit Maine and Waigcn. and MbrepreserrtatiortS
Regarding Sung

24. A Federal tax lien hearing lien number FL-01860110 in the amount of
S543,097.85 -was filed against Magic on July 29,1999. The taxes remain unpaid

25. AFed^ tax lien beatmglienriunjberFR-00890011 in *s amount of $98^15
was filed against Magic on September 27,1997. The taxes remain unpaid.
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26. A Federal tax hen in (he amount of $67,409.75 was filed against Magic
bearing lien number FR-02016205-20Q2 on February 2,2002. TTie taxes remain unpaid.

27. A Federal tax lien bearing lien number FL-00067028-2005 in the amount of
Sl,l 10,659.99 was filed against Magic on June 23,2005. The taxes remain unpaid

28. A Federal tax lien bearing Kent number FL-00067029-2005 in the amount of
$24,308.14 was filed against Magic on June 23,2005. The taxes remain unpaid

29. AFederaltaxfienbearlngUennim«>rFL^0161831-2001 inmearaountof
$376,063.07wasffledagaiKi5tMagfconMarch2,2001. The taxes remain unpaid.

30. Magic owes the State ofNew Jersey, Department of Environmental Protection.
a penalty of $9.851.00 on a judgment docketed agaiost it on August 14,2001. pJ-00230258-2001).
1 ne judgment remains unpaid.

31. Waszen owes Atlantic County 5324,500 for a county lien assumed by Magic on
Block 10802, Lots 1 and 2, Mullica Township, when that property was transferred to Waszen from
FranfcPerona. This Uen was assumed on January 24,2003.

32- Magic owes the Atlantic County Division of Public Health S 15,000.00 on a
Judgment (J-135241-2005) obtained against ft by Ihe County entered on December 12,2003 Magic
has not satisfied this judgment.

33. Magic owes mo Atlantic County Division of Public Health $20,815 00 on a
Juo^rat(J-135244-20a5)obtmnedaputfitbyte Magic has
not satisfied this judgment

34. Mag£o owes the Atlantic County Department of Law a penalty of $100,000
pwsuant to a judgement (J-135254-2005) entered against it on June 1,2005, which remains unpaid.

35 Mafi?c OWS rae CamDcriand County Improvement Authority fees of
S255.279 72 pursuant to a judgement (M43111-2005) entered against it on June 13,2005, which
remain unpaid.

36. Magic owes me County of Atlantic a occaHy of $250,000 pursuant to a
judgement (J-143111-2005) entered against it on July 27,200^ which remains unpaid.

37. Magic owes the Township of Egg Harbor a penalty of $2791415 pursuant
to a judgement (J-0Q2442-2004) entered against It in August, 2004^ whdiww only iwenfly, and only
partudly, paid. Magic is delinquent from September 2004 to present and owes 59,046 00 plus in
interest
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. . 38 MW° oro Facr Burin Gambacoita and others J17,092.58 sureiiant to a
judgement catered against it on October 25, 2002, which it has only j>artialiypaid

^^^rt. /, IdeP°sraon held April 13, 2005, Won stated that too judgments
owea to tie Connty of Atlantic were naolved and had been waived The judgments have net been
waived and these large penally amounts hove not been resolved

also staled that, with respect to lidgation itgardmg
lispendeiis." TTifa npiEseofation was felsc; there is

erona litigation on one of the lots that Magio ij attempting to

AiiifcoHtv Tipaing Fe

Mlc "̂ M311"11 m wwnuit with the Ctariberiand Comity
'5

rr?A .̂ «-»j
toa

2000, and to fMs datois stOl denied access.

?T°r *bout S^rteniber «, 2000, the CCIA wed Magic for uin>aid fees and
M-IX)Of033-JR)inthe

A «tOenienl was readied on January 24> 2001 between Magic and CCIA
wouM bopald in Mtheoutstaodrngto^ account balaiK^

^ Magic felled

°̂  P10711^
. r e a ^ t o ^ K ^

occramg from February 28.. 2001." Mapc hw paid on^ S25.000 agamst the

Are taueenred bv JnJmnent

w thereunder as of June 2, 2006 totalled 1169,740 end
mcreaseatteOOOparday. The time to appeal the violation huexpired

ThepenaltiestfaemmderasofJun^
continue to mciaseattfOOOperday. TTie time to appeal the violation
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B.

D.

Pnrauam (ofcLLg^A. 13 lE-lHfalNJAjl 7:26-1 6.8(a), NJ.A.C /'26-16 9(a)(l)
and NJAC. 7:26-3.2, Magic no longer exhibits sufficient, reliability, expertise,
competrney and intcgnty to operate a &ohd waste business in accordance with the
standards set forth under the Solid Waste Management Act and the Department's
regulations implementing the Act.

Pursuant to^LSA 13:lE-133fc):NJAC 7:26-16.9faVn. N J.A.C. 7:26-16 9(6}.
the Attorney General has determined that there is a reasonable suspicion to believe
that Steven Waszco, ST. does not possess a reputation for good character, honesty and
integrity.

Pursuant to JUSA i3:UM33(e), NJ.A.C 7:26-16.8(0 «nd NJ.Aq. 7:2$.
1 &9(a)(l), Steven Waszeo, Sr. has pursued eoooomio gain ia an occupational context
wmch is m violation of the crinnnal or civil policies of fhis State, and such pursuit has
created a reasonable belief that the participation of Steven Waswn, Sr. in the «oh'd
wasto industry would be inimical to ttepolicies of the Solid Waste Managnnent Act

Pmsuant to •£!££. 13:12-128(1)), JLL4G- 756-16.7, and N.J.A.C 7.26-I6.8(i),
Waszoi feOed to cooperate in an inquiry conducted by the Attorney Oeneral by fiulmg
to £w credible, acenrate, responsive, reliable and truth&l answers to questions
itffictijng material facts posed by the Attorney General, and by providing toiowingly
felse information wfaieh was urine as to material facts.

7:26-l&9(a)l andNJA.C.
TO foregoing constitutes grounds ftr revoking the soh4 waste transporter registration
of Magic, and ftar debaning Wasw& rronj the solid waste and recycling industry
WHERBFORE, based open the facts set fcrfli herein, the solid waste transporter
registration of Magic Disposal, Inc. is hereby KEVQKED. Any operating authority
under which Magtc has been operating under in tho State of New Jersey whereby
REVOKED. Tbs Department further DEBARS Steven Waszcn, Sr. from
paiuupaUon in the solid Waste and meyding industry ftnm tfie ffate this Atttrm-matirm
becomes final.

NOTICE OF RIGH* T° A

I

I. Pursuimttol2JlSA 52:l4B-t ejseq^ andiOS^ I3.1JE-133 and 134 Respondents
are entitled to an admimstrative hearing on feu Notice of Revocation of Certificate of Public
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Convenience and Necessity and SoW Waste Transporter Registration and DebarmenL Any hearing
request must bo delivered to the address referenced In (he paragraphs below within thirty (30)
calendar days from receipt of this document

Q. Application for an administrative hearing shall be made to:

New Jersey Department of Environmental Protection
Office of Legal Affairs
ATTENTION; Adjudicate!? Hearing Requests
401 East Stoto Street, P.O. Box 402
Trenton, New Jersey 08625-0402

with copies to:

Sukhdev BhaHa, Bureau Chief
Division of County Environmental Waste Enforcement
Bureau of Solid end Hazardous Waste Regulation
401 East State Street, P. 0. Box 422
Trenton, New Jersey 08625

A. Raimund Belonzi, Chief
Division of County Environmental Waste Enforcement
Bureau of Soh'd Waste Compliance and Enforcement
300 Horaon Center, P. O. Box 407
Trenton, New Jersey 086*25

Hadoy A. Williams, DAG
NOT Jersey Department of Law & Public Safety
Division of Law
Hughes Justice Complex
P. 0. Box 093, Trenton, New Jersey 08625-0093•v

m. Pursuant to N.J.S. A. 52:14B-9(b) and£LA£. 1:1-6.1 (b) Respondents shall m any
request for a hearing famish NJDEP with the information contained m the attached HEARING
REQUEST cqpQErjST *"* "h"11 ««T'y »ift "" amrfitiang and inBtnictionB thereof, in order for
the hearing request to be considered a valid request

IV Failure to submit a timely hearing request will be deemed a waiver r
right to a hearing, and will result in the final revocation of Magics Certificate of Public Coflvemtcce
end Necessity and its soUd waste transporter registration, and debannent of Wasssen iron the solid
waste and recycling industries on the thirty-first day follownig receipt of this notice.
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ADDITIONAL PROVTSIQNS

V. This tevocation of its Certificate of Public Convenience and Necessity, and
solid waste transporter rcgistzaoun, is binding on Magic* and auy agents, successors,
assignees, any trustee in bankruptcy or other trustee, and any receiver appointed pursuant to
anyprocecdmg in law or equity.

VL Notice is fatthca given that violations other than those cited herein of any
statutes or regulations maybe cause for additional actions, either administrative or judicial
By issuing this Notice the Department does not waive its nght to institute additional
enforcement actions.

A. Castner, Director
'otmty Envjrocinental and Waste Enforcement



ADMINISTRATIVE HEARING REQUEST CHBCTL1SEANP
TRACKING FORM FQRENFQRCFMENT DOCUMENTS

Fufcrucmeflt Document Ifeuig Appealed

Magic Disposal, Inc
Adiiuiis native Qnier .mJ Notice of Civil Aeiiiiiiistutive Penali1.
Trie of Hciforcenienr Document

November 9, 2006

I** IK.ICC I Jatr of Ki rnrcmienr Onciiirmr

Tl Person Rfijui-sling Hraf ng

Stc\c Waszen, Owner

Name

Magic Disposal, Inc
Z5?U Tremont Avenue
Egg H.irhor Twp, NJ 087-34

AJiln-s--

Document Nut ibci (.ran/)

DcClemi-ntj P.sq

Name of Attorney, it applirabie

55 Simpson Are, PO Box 217
Pitman, NJ 08360

•\iMiessrf Attorney

III

A
B
C
D

G
H

Jr»!ude 'he !7ollo«tng InfoiiraLon as P-*rr of Your Request

The Ja» tr.f alleged vioLvor rerpiverf rhf ("*loT^m«u dcratcent
A espy of rhe enforccmcn: clocî ien: and a >sr or A!! issues heing ippealfi.1,
An uinussion or denial oi" each ot'ilie findings of :"jct,ori sii.eraenr«i in.» riJiuen
The defenses of each cf rhe ilniiings of Met in r..e enforcement docuinciu,
InibimauoQ supporurp, the rcqi.es i,
A:i csLni.ite or the ume required f >r the hearing,
A request, if nec=jsarv, fa a t-smier tree hcaiirg locatini tsr p.iysicaUv itvihlcc! p« -so-is,
\ cli »r ndinti >n r-f ̂ nv will'ngrf q« •*> •u^nrire a settlement wi'n Jie Pejjartniciit piv- 1-1 'I'.f

Department's preceding cfyom hcar.njr ruquenl to iht-OOirf of Admuiisrra'ivr I . IA , „• d
1 be form, completed, signed and dated WILT ^U uf hie [.ifcimai-on hsn-o ibovc, «nt luJinr
jtiarhtrcrrs, to *^lf^

Kt*^ **3
OfSce of 7 4 fair,
ATI I'NTTON >\..ljudicati-iij . \ am g R.«.JJCB--I
l>partnieni o: £ r.vi.oninent)il Pro scnon
-101 Ffl^t 5*i« Sr.cet, "Dox PJ

HOV297006

S ikhcc\ I5h.il!a Bureau Cl'_cf
Dr K'un tit Cu.iriv I"itirv.n0i«fiul Vtas'e Ln
I>jceau of Solid ind K.vardo is 7k i>(e
•Wl EPSC Srate Sir «r, PO 15->i 422
fr r lun, Newjen-y 08625

\ Rauniincl ReJ. IM. Ch.ef
")ir.«ic'1 of Co .ri'v Fnvnoii:r.er£al VC'as'c K
.1 n.ui:)pAoliJ mJ Waste Ccmpliance a.'J
50C r '*'. n^on i\ i ur. K : Box -1C"

T'wircn, New "cwc/ i'*i 15

<m



FIulevA WiiJaim, CAC
NCM Ier*cy Oepartr.ent ot Law Sr IVabc Safety
Di.Nsion of Law
1 Juries Justice Comii i1*, I*O Box 093
Trrnuin, Newjcrsey 03625

r\' Signatures

Novcm-e. ?f>

Dtte.
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ADMINISTRATIVE HEARING REQUEST CHECKLIST AND
TRACKING FORM FOR ENFORCEMENT DOCUMENTS

A November 16. 2006

H Attached

C Answers ro findings

COUNTI
1 Admitted
2 Denied
3 Denied as to failure en subnrt, the remaining section is a legal conclusion left

to the mcr of fact

COUNT II
5
6
7
8
9
10
1 1
1 2
13
1 4
15
16
I7

1 8
19
20
21
22
23
24
?5
26
27

23
29
30
31
32
33
14
35
36
37
38
39
•W
41

Admitted
Admitted as to issuance, der.ied as to any wrong douiy.
Admitted at to issuance, denied as to any wrong duni£
Denied a.i 10 contents of Oraei
Denied
Admitted
Adnutted '\s to non payment, denied a>> to a current obligation
Denied
Denied
Denii J
Denied
Dented
Denied
Dented
Denied
Dwcd
Denied
Dra.«1
Denied
Denied
Dcmcd
Denied
Denied
Demrd

Denied
Denied
Denied
Denied
Denied
Dcmed
DerueJ
Denied
Dcnirri
Denied
Denieti
Denied



•13
-14

Dcn>ed
Den.ed
Denied
Denied

D Whilr \tigr nui liavr ruilirnl LI rta:-i b».-non otlfs uaiisfi r station pe.mit Mire
have never been ailcganons of environmental harm nor n**« to human bralrh Magic lias never
received a violation as to its faauhng operations Judge 'iodd did uot decide that the tzt.ik.Ly wi- not
* C lib A Irfulitfc He cajueMud i hcjung :md Lne Couiuy .iu .ilw^yi iiidinrauied it WR- in rlic Pla:i as
4 Cln&s A llic tax lien wjs in no way uuiicd by an act 01 oiuusion of Waszen, he. LJIIIC ro the 'and
and remediated the sanic Mi W is/en s jctioos vreie oi a public benefit Hie jnlv n.-n coirplisnrc
was. due 10 comtrair.is out ot bs conuoJ All tax returns have been died md .ill ouiSt'int.i:i£ iiims
jit either paid or ui ihe protest of payments hemgmade '["he same is (nie of allhciis *I1ie mntrt-rs
bcfoLe AtkntiL and Cuxnbeiltinu Coijjueb have uko been re^olvcc or jn: in the process -jf
rcsoluaon As to the mattet before Che GAL, these are only allegations -md have not been
adjudicated Cunccimiig the Towiiilup of Egg Harbor, nc.thcr Mr Was/en nor coujisi.'1.1-n any
m formation regarding "hese events

Iv The dncumcr.tq rr> suppoir Ttein D will bi supplied under separaa: cover, they i.ao
nol be ^nducc wrhin tlic ttme to ans\ver

I' Five (5^ days

G N/A

H The reiponJenr n milling ro negotiate



BEFORE THE
SURFACE TRANSPORTATION BOARD

STB FINANCE DOCKET NO 35090

JP RAIL, INC
- LEASE AND OPERATION EXEMPTION -

NAT INDUSTRIES. INC

NEW JERSEY DEPARTMENT OF
ENVIRONMENTAL PROTECTION PETITION

IO RCVOKE EXEMPTION
OR IN THE ALTERNATIVE TO SI AY

EFFEC11VliNESS OF EXHMP I'lON

Uxhibit D
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NOTICE OF UNSAFE STRUCTURE

IDENTIFICATION
*" -a

Lot—4

Pom**
Date Issued

-*•
Conlrotfr

Owner
g. Address.

Jg- CHmet

Q

To

QKTE OF INSPECTION CAFE CF1HIS NOTICE.

ACTION
AteNOncPthal en a ranult of to Inspections conducted bydiu agcnoyon. on
Itaebawproperty,an unsafe conddonhMbeen buna toe^ b 23-232.
The bulding or structure, or porton thereof, deemed an iinsata condtfon Is daBorbed as foltaws.

fee t tsr~

You an hereby ORDERED to

A Vacate IN above structure byi ///7Q/t
[ ] DefflotaMhe abow otrudm bt.

ocndUonfl by no later lhen___

.or oonacl the abo«* oe»d unsafe

FalhimtDflomd tho unaate condMon of refusal to comply wfthth(BOIWCTvrflieBunmtn^rnatlerb»rigftirwardetttoleflal
eouna«:farpfOBecubonand«sisimentorponalbesupto$5(X}perweekparv]oltf You mutflmmedWdjr declare to
lh« Ccnctructton OBkaaJ, your acceptance or rejection of ttia terns af thn ORDER

Any buDdtig or atmeajm veooted pureuant to iria OROER shail not baiaocaaiedirilBss
Is isaued by the Cenaructton Offldal.

Should you wish to ccntost the validity nf chrt abovot-action in aLCordivlth
N.J.A.C. 5.23-2.38, you may do so V^yfiling within fifteen Cl5) days from
tho receipt nf this notice a request for a hearing before an administrative
Law judge by contacting:

Hearing Coordinator
HI vision of Code3 and Standards

PO Box 602
Trenton, NJ 08625-0802



16 N Franklin Blvd PJcasantviKc, NJ 08232

The following code references are from Ibc liitenniiciiru Building Code 2WJU, NJ fcdidon
(fflO and I'M NJ Uniform Consiracuoo Cede (NJAr ^ 21)

I Suhiml three jell of signed and sealed construuian dixnjirenb for building, fire.
plumbing and elecujcal systems NMC 5 23-2 13.

? Pruvirir tigiird and valed r%idcnce indicating nppioval of required inRpectioiu Jt
refemced LI NJAC 5 23-2 J8

The followmj code references arc from the National Elcctnctil Co:le 2002

I 110 26(A) Woriuag space around c-lectncol equipment
7 110 26(D) Illumination removed
3 '223 22 Kacewjy need for grounded r.ondjctor
4 250 24(A) Service gruiinilcn condui:ror need in service difconnctt
5 2iO 20(D) Grcunding of separately derived system
6 250 SO Verify grounding electrode sytfsm
7 250 120 KquiprcemeKiundingcond'jctornotiniiElied
8 -408 16(F) Uact-ted brctkcr shdll he secured -n placs
9 110 I2(A) Close tnuscd openings
10 314 ?S Cuvei need on box



Stale of New lency
Departmcnl of Cosirnunrty Afbin
Office of Regulatory Affiun
Foot Office Box U8
Trenton, New Jmey-08625-0818

IE tfae Matter of Southern Railway Facility
(JP Rail, toe, Owner)
16 North Frankhn Boulevard
Block 265, Ut 3
ricuonlvillo. Now Jersey 08232

It-5-Of/

ORDER
Campliuee NwutWR
OR-031-OT

Please lake NOTICE dial the Department hat reviewed tlw above referenced project

nursuanl lo N J S A. 52 27D- 124k. jnd K J A C 5-23-4.3(Q2 which in pertinent pun read as

follows-

52:27D-IZ4. Powenof theCommlMiooer
The oonmnsiooBr shall have all (he puwen ocoefsary or

convenient to effectuate (he puipons of thin act, including but
not limited to, the fo'Iowmg powers in addition to all other* granted
bythuact

It. To supplant or replace the local enfiKong agency for a sped Be project, -

$•23-43 Munldpal enfbniaB Bccndei-^aibllihinent
(f) Departmeni utovention.

2 In any case where it may find it oeeeuary ID do so. the
Department nwy lupploot or nplace n local eafonnng agency for a
specific project



Please take NOTICF Jhrt the Department hu detjrnuood that i t»in the public iniercst

tor the Department to adminnter uid enforce the provisions of die Ifnifwm Cmutiuclion Code n

conncdwa with Una project ll«Departinenlherd>y assumes junsdictwn over sad p«ycc*

Further, it is hereby ORDERED that the City of PieuantviHe tun over all plant,

correspondence and other such documents pertmciii to trcs project to the Department of

Community Affiur*

Any questmu regttdmg this ORDER thai) be directed to the below listed individual-

JphnF Dotoli
Office of RegDleloty A/bin
Po» Office Box 81B
Ttnlon, New Jemry G862S-08 i 8
Phone (609) 984-7672

Joseph V Dona.Ji.
Acting CommisAoner

By
IxniuJ
Superviic
Office of Regulatury AfTuis


